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LasaTer v. WESTERN Cray Draixace DisTricT.

Opinion delivered July 9, 1928.

DAMAGES—PENALTY OR LIQUIDATED DAMAGES.—In determining
whether a provision of a contract calls for a penalty or. liqui-
dated damages, the intention of the parties is controlling.
CONTRACTS —INTENTION OF PARTIES.—The primary rule in the
‘construction of contracts requires the court to ascertain and give
effect, where possible, to the mutual intention of the partles
CONTRACTS—CONSTRUCTION OF PARTIES.—The practlcal construc-
tion of a contract by the parties is entitled to great; wéight in
determining its proper construction. |,
CONTRACTS—AMBIGUITY.—Any doubt concerning the meaning of
a written contract is to be resolved against the party who
prepared it. ;
DAMAGES—PROVISION FOR PENALTY.—A provision in a contract
for construction of ditches.for a drainage district, requiring that
the contractor complete the work within three years or pay the
sum of $10 a day for delay over that time, held to provide for
a penalty and not liquidated damages, where the directors of the
district had so treated it, and where the contractor had, in addi-

tion, given a bond in a sum sufficient to 1ndemn1fy the district
against all damages. . .

Appeal from Clay Chancery Court, Western Dis-

triet; J. M. Futrell, Chancellor; reversed
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STATEMENT BY THE COURT.

~ This suit was brought by W. R. Brown, who had a
contract with the Western Clay Drainage District, for
the balance claimed to be due for ‘the constructmn of
drams and ditches under the contract '

In 1911 the board, upon the report.of its engmeer ’s
survey recommending it, eéstablished a subdistrict No. 5
for the construction of certain drairns and levees, and
made a souliacy, on - Eobriary A0 1014 - with VV R.
Brown, doing business as the Clay County Dredge Com-
pany, for the ditches and levees.: Under the terms of
the contract the contractor was to be paid 85 per cent.
“on the estimates on work done monthly, the remaining
15 per cent. to be retained by the board or distriet until
the final completion of the work, which was required to
be done within three years after June 1, 1915; the con-
tractor was also required to make $25 000 bond as a
- guaranty that the work would be completed according
to specifications made a part.of the contract; and the
contractor was also -to pay $10 per day for each day
required for the completion of the work beyond the three
years allowed therefor. The clausé reads: ' ‘‘The-con-
tractor agrees that he will complete the dbove-mentioned
work in all parts within three years after June 1, 1915,
otherwise to pay to the party of the first part the sum
of $10 per day for all time over the above time. that is
required for the completlon of the work. Said.amount
to be damages to the drainage. 'district - for fa1lure of
completion.”” S

Brown, the contractor, became involved ﬁnanmally
on account of the scarcity and high price for labor and
materials brought about by the World War, and Polk,
the surety on his bond, had to finance him. To secure
Polk, Brown executed an’ assigniment-in writing of the
retained percentage due him under the contract and
later sold him all other rights he might have growing out
of the contract. Upon completion of the work, the board
refused to pay Polk anything.. Brown then :br'ought suit
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for the retained percentage, and later, by amended com-
plaint, set out four 'additional causes or items upon
which ‘they sought to recover. Brown died before his
testimony was taken, and the cause was revived in the
name of Lasater, as special administrator. After,
Brown’s death, plaintiff abandoned the claims made in
paragraphs 1 and 4 of the amended complaint, but
insisted on recovering under paragraph 2 for clearing
4,000 feet of right-of-way, afterwards abandoned because
the location of the ditch was changed. He also insisted
on recovering under paragraph 3 damages for refusal
~ to allow the contractor -to cut across Bunker Hill with
his dredgeboat, by reason of which he was compelled to
dig four miles around and approach the levee right-of-
way at a point 234 miles below Bunker Hill and then
build. the 234 miles of levee up-hill. He also sought to
recover in this paragraph the extra yardage in cutting
around Bunker Hill and the extra expense of building the
levee up-hill. In paragraph No. 5 he sought to recover
the amount of the retained percentage.

~The- -defendant : district answered, -admitting the
amount of the retained percentage sued for,-and that-
plaintiff was entitled to'recover the .amount, but con-
tended that it was. entitled to keep all of the amount of
the retained percentage under the $10 per day penalty or
stipulated damage provision of the contract for delay in
completion of the work; and;.in addition, a further large
sum specified under said provision because of the delay
in the completion of the, work; denied plaintiff’s right to
recover any .other items, and as- to them pleaded the
statute of limitations; and also laches and estoppel. -

The suit’was brought-at law, and over plaintiff’s
objection transferred:to equity. A special master was
appointed; who, after a hearing, reported that plaintiffs
were entitled to recover the entire amount of the retained
percentage: and the amount ‘claimed in paragraph No. 2
of the complaint for clearing the right-of-way of the
ditch not wused." Both plaintiffs .and defendants filed




1000 Lasater v. WesTeRN (Cray DraiNvace Dist. [177

exceptions to the report, and on a hearing of the case
the court held that the plaintiffs were entitled to recover
only a part of the retained percentage, reducing the
amount on account of the district claiming under the
$10 a day delay provision in the contract; allowed the
item set out in paragraph No. 2, not included in the origi-
nal complaint, and approved the master’s report as to it,
no objections in fact being filed to this item. The court
also found that each party should pay one-half the costs,
T and decreed aceordingly,-and from. thie dndement. the_
appeal is prosecuted.

Oliwver & Oliver, for appellant.
D. Hopson and Charles D. Frierson, for appellee.

Kirpy, J., (after stating the facts). It is 1ns1sted
by appellants that the Qlause in the contract providing
for the payment of $10 per day for all the time required
for the completion of the contract after the explratlon
of the three years allowed therefor is a provision for a
penalty, and not for liquidated or stipulated damages,
‘and this contention must be sustained. In determining
this question, the intention of the parties to the contract
is c¢ontrolling. 'In 17 C: J. 935, § 34, it is said: “‘As a.
broad general rule, the intention of the parties will .con-
trol as to whether a provision in a contract is for a pen-
alty or-for liquidated damages.’”” The primary rule in’
the construction of contracts requires the court to ascer-
tain and give effect, where possible, to the mutual inten-
tion of the parties. 13 C. J. 521, § 484; Roach v. St.
Frdncis Levee Dist., 168 Ark. 364, 269 S. W 986 ; English
v. Shelby, 116 Ark 212, 172 S. 'W. 817; ILafe Assn V.
Minehart, 72 Ark. 631, 83 S. W, 323. :

Here, in the first section of the contract, it is
required that the work shall be done ‘‘under penalty
expressed in a bond bearing even date with these presents
and hereto attached.”” The bond itself provides it is
given ‘‘in the penal sum of $25,000,”’ and is conditioned
that the contractor shall carry out the contract and per-
form all covenants contained therein, and ‘‘shall indem-
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nify and save harmless the said Western Clay Drainage
District from and against all damages which it may sus-
tain by reason of liens for labor or materials, ete.; * * *
and if the said Clay County Dredge Company shall pay
to the said Western Clay Drainage District all sums of
money, damages or cost and expenses which it may be
compelled to pay or -which it may sustain by reason of
the failure of the said dredge company to in every par-
‘ticular comply with and carry out each and every cove-
nant and agreement contained in said.contract, * * *
and if the said Clay County Dredge Company shall pay
all laborers, mechanies, materialmen, and persons who
-may have supplied provisions, goods or material of any
kind, all just debts due said persoms, or to any person
to whom any part of such work may have been let by
the said Clay County Dredge Company, then this obliga-
tion shall be null and void, otherwise to remain in full
force and effect.”” The bond provides for tlie payment
of all damages the district could suffer or sustain from
a breach of the contract by Brown, and for failure in
every particular to carry:out each and every covenant
and agreement,

From a proper construction of the contract and
bond, which must be read together, it appears that pro-
vision is made and the bond answerable for-all actual
compensatory damages that could result to the drainage
district from the failure of the contractor to carry
out his contract or complete the work in accordance with
its terms. The directors themselves, on June 3; 1918,
by resolution recited that the contract and bond pro-
vided that the contractor shall pay ‘‘a penalty of $10
per day’’ from -the date set for the completion of the
-work until such work is completed and accepted by the
engineer. The. resolution required -the- contractor and
his bondsmen to be notified- by letter from -the secre-
tary ‘‘that the penalty provided for Wlll be exacted,’’
and that, if the contractor can show any cause ‘‘why said
penalty should not be exacted,”’ the board would hear
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him, ete. On October 9, 1918, another resolution was
passed, reciting that the property holders. were being
.damaged by delay, and, unless the contractor proceeded,
the contract would be relet, and ‘‘the district would hold
him and his bondsmen for all damages, * "* * and ask
the penalties therein provided for in your contract, and
any action taken by the board shall not he construed as
relieving you and your bondsmen of the penalties: pro-

.. vided for in your contract for.the completion of. the

work.”” On May 29, 1917, a resolution was passed by .
the board, reciting .that two-thirds of the.time.for the
completlon of the work had expired and it was not one-
half done, and requiring that Brown be notified ‘‘that.
if said work is not completed within the time provided
in the contract, the penwlty therem promded of $10 per
day, will be exacted ’

It thus appears that the a,ppellees by the nomina-
tion of this $10 per day provision in the contract as a
penalty, and by their construction of ‘the' contract and
bond expressed in formal resolutions of the board, desig-
nating it as a penalty, have given the contract a - prac-
tical construction, which is entitled to great weight in
determining its proper construction. Then, too, it may
be inferred that the contract and bond were prepared by
appellee’s engineer and approved by its directors, and.
any ‘doubt about its meaning is to be resolved. against
the party preparing it. - 13 C J. 546, § 517; Gauss v. Orr,
46 Ark. 129; Kahn v. Metz, 88 Ark. 363, 114 S. W..911;
Edgar Lumber Co. v. Corme Stave Co., 90 Ark. 449, 130
S. W. 452; Haynes v. Masonic Benefit Co 98 Ark. 421,
130 S. W. 452; Koepple v. Nat. Wagon Stock Co., 104
Ark. 466, 149S W. 75; Humphreys v. Ft. Smith, etc. Co.,
71 Ark. 152, 718. W. 662 Watkins Med. Co. v. Wzllzams
124 Ark. 539, 187 S. W. 653 Arlington Hotel Co. v.
Rector, 124 Ark. 90, 186 S. W 622; Hastings Ind. Co. v.
Copela/nd 114 Ark. 410 169 S. W. 1185 Clark v. Watkins
Med. Co., 115 Ark. 166, 171 S. W. 136; Ford v. Flix, 112
Ark. 1, 164 S.W. 726
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.. The court is of opinion that, when the contract is
tested by these rules, the provision therein for the pay-
ment of the $10 per day for each day’s delay in the com-
pletion of the work after the-date fixed therefor was
intended as a penalty, in effect a security for its per-
formance, and must be treated as such, and not as a pro-
vision for liquidated damages, as erroneously held by the
trial court. Since there was no proof of actual damages
sustained by the district because of the delay in the com-
pletion-of the improvement after the term allowed there-
for, no deduction should have been made from the amount
shown and conceded to be due the contractor for the
work done 1n its construction. It was conceded that the
appellants were entitled to recover for the right-of-way
cleared and afterwards abandoned, as found by the spe-
cial master, the sum of $350, with 6 per cent. interest
from January 1, 1917, and that the correct amount of the
retained percentage was $12,244.62, which appellants
were entitled to recover, with 6 per cent. interest from
January 1, 1924, unless the appellee was entitled to
" recover an amount on its cross-complaint, to be deducted
therefrom. Since the appellant was entitled to recover
the amounts indicated, and appellee was not entitled to
a recovery -on its cross-complaint of any amount, the
court should not have required appellant-to pay any of
the costs of the suit: b o

The. decree* will be reversed; and the cause will be
remanded with directions to enter a decree for appellant
for the said amount of the retained percentage, and the
amount conceded to be due for clearing the right-of-way -
not ‘used, and for costs, and -all necessary further pro-
ceedings in accordance with-the principles of equity and
not inconsistent with this 6pinion. It is so ordered.

N X .




