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BLANKS V. AMERICAN SOUTHERN TRUST COMPANY. 

Opinion. delivered July 2, 1928. 
1. LICENSES—VIOLATION OF ELITE SKY LAW—PENALTIES.—The pen-

alties incident to a violation of the Blue Sky Law are visited upon 
the seller of stock, unless the buyer is in pani delicto with the 
seller. 

2. LICENSES—VIOLATION OF BLUE SKY LAW.—If the buyer of stock 
sold in violation of the Blue Sky Law (Crawford.& Moses' Dig., 
§ 750-771) is not in pari delicto with the seller, the general rule 
is that the buyer may, within a reasonable time, recover his 
money by tendering the stock received by him. 

3. CONTRACTS—ILLEGALITY OF CONTRACT.—Where a bank of which 
the defendant was a director purchased preferred stock of a com-
pany in which the director was interested, below par, in violation



ARK.]	BLANKS V: AMERICAN SO: TRUST C.	833 

:of Const., art. 12, § 8, arid the company and defendant and other 
guarantors agreed to repurchase unsold stock below par, in yiola-
tion of Crawford & Moses' Dig., § 1703, defendant was estopped to 

- claim that the transaction was illegal, in a suit on a note given 
for repurchase of the stock, though he did not personally par-
ticipate in the transaction on the Tart of the bank. 

. USURY—ESTOPPEL TO - PLEAD.—Where a bank in which defendant 
was a director ,purchased preferred stock of a company in which 
defendant was interested, below par, in violation of Const., • art. 
12, §. 8, and the company and defendant and other guarantors 
agreed to repurchase unsold stock below par, in violation of Craw-
ford & Moses' Dig., § 1703, defendant was estopped to claim that 
the transaction was usurious, in a suit on a renewal of a note• 
given for repurchase of.the stock. 

.	 ,	 • 
51 CORPORATIONS—CONSIDERATION OF NOTES FOR PURCHASE OF STOCK. 

- .—Where a company in 'which defendant was interested sold stock 
to a bank below par, , and agreed to repnrchase stock remaining 
on hand, and thi contract was guaranteed by. defendant and his 
associates, satikfaction of such contract was a valid consideration 
for the original notes given by defendant and associates for 

•• rePurchase of. the stock and for all renewal notes. 

0. EVIDENCE-PAROL EVIDENCE VARYING WRITING.—In a • suit on .a 
note; parol evidence that defendant signed the note on condition 
that he should not be called on to pay it, tended to vary its terms, 
and , was properly excluded. 

7., 431-LI.,s ANo NOTES—CONTRIBUTION -FROM CO-M AKERS.—Defendant ••. sued as Maker of a note cannot defend a suit on the note upen, 
••• the grdund that the payee bank which received part payment 

from the representative of one of the co-makers agreed not to 
sue the co,maker's estate, since, if he pays more than his pro rata 

'share, he may proceed against the other makers for contribution.. 

8; CORPORATIONS—CONDITIONAL SALE OF STOCK.—In an action by a • 
bank ion • a note in renewal of a- note , given for repurchase of un-



sold stock, a 'finding that a sale to third parties of a portion
, of . such stock was conditional, and not absolute, held sustained 
• by the evidence. 

CORPORATION	D ITION AL SALE , OF STOCK.—In an action by a 
•.• :bank on a note in renewal of a note given for repurchase of 
. unsold stock, the fact that, after delivery of certain stock, the 
- 'bank treated it as an absolute sale in its report to a State official 
- was not c6nclusive that the sale was absolute, and not cOnditional. 

id USURY—RIGHT TO INTERPOSE .DEFENSE.—Usury in a contract be-
- • tWeen a hank and a corporatiori cannet be interposed by a director 
* • . hi both corporations Who. guaranteed'Such contract and executed 

his note in performance thereof. .
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• Appeal from Pulaski Circuit Court, Second Divi-
sion; Abner McGehee, Judge; affirnied. 

Compere (0 Compere and Coleman ce. Riddick, for 
appellant. 

Buzbee, Pugh	Harrion, for appellee. 
HUMPHREYS, J. Appellee brought this suit against 

api)ellant in the circtht court of Pulaski County, Second 
Division, upon a renewal note executed by him and 
others to recover $83,313.70. Appellant filed an answer, 
admitting the execution of the note, but denying liability 
thereon for the alleged reasons: 

(1) That it was. executed pursuant to a transaction 
prohibited by § 8, article 12, of the Constitution of the 
State, §§ 750 to 771, inclusive, of Crawford & Moses' 
Digest, and §§ 1703, 1727, of Crawford & Moses' Digest; 
also .§ 13 of article 19 of the Constitution of the State 
of Arkansas, and §§ 7354 and 7355 of Crawford & Moses' 
Digest; (2) that the note was a Tenewal note of one 
given in the first instance by appellant upon appellee's 
promise that he would not be required to pay it; (3) 
.that the note was an accomModation note, and without 
consideration; (4) that . appellee released some of his 
co-obligors : without his knowledge and consent, which 
had the effect of releasing him; and (5) a payment of 
the note in full. . 

By consent the cause was tried by the court sitting 
as a jury. A verdidt was returned for appellee and a 
consequent judgment rendered in its favor for the face 
of the note and accumulated interest, from which is this 
appeal. . 

On February 16, 1920, the Doyle-Kidd Dry Goods 
Company, a corporation engaged in the wholesale dry 
goods business, entered into a written ,contract with 
the American Bank of Commerce & Trust Company, ,a 
banking institution organized Under the laws of Arkan-
sas, to sell said bank $250,000 of its 7 per cent. preferred 
stock of the par value of $250,000 for $230,000, with the 
understanding that, at the expiration of three years 
after the delivery of the stock, the dry goods company
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would either buy or find a purchaser at $92 per share 
for any of the stock the bank should be unable to sell 
to third parties at par. The faithful performance of 
the contract on the part .of said dry gOods company was 
personally guaranteed by T. N. Doyle, as trustee for the 
T. N: Doyle estate, B. P. Kidd, .and -appellant, all of 
whom were large stockholders, directors and officers in 
said dry 'goods - company. T. N. Doyle and appellant 
.were stockholders and directors, at the time of the execu-
tion of the contract, in the American Bank of Cofnmerce 
& Trust Company. The contract for the sale and repur-
chase of the stock and the personal guaranty of appel-
lant and his associates that the dry goods company 
would carry out its contract was negotiated by the vice 
president of the bank, Ed Cornish, and the president of 
-the Doyle-Kidd Dry Goods Company, T. N. Doyle, but 
the contract was signed for the company by appellant. 
-Pursuant to the agreement, on the 28th day of February, 
1920, preferred stock in the amount of $250,000 par value 
was issued by the Doyle lKidd Dry Goods Company to Ed 
Cornish, trustee for the American Bank of Commerce & 
-Trust Company, which was delivered to the bank on 
the faith of the agreement and guaranty aforesaid, and 
the bank paid the dry goods company the sum of $230,- 
-000 in cash. Neither the dry goods company nor the 
bank complied with the requirements of the Blue Sky 
Law contained in §§ 750 to 771, inclusive, of Crawford 
& Moses' Digest, nor received any certificate of author-
ity to sell the preferred stock of the dry goods company 
prior to the sales thereof by the dry goods company to 
the bank and by the bank to third parties. The-dry goods 
company sold the stock below par to the bank, contrary 
to § 8, article 12, of the Constitution of the State, which 
-is as follows:	 - 

"No private corporation shall issue stocks or bonds 
except for nioney or property actually received or labor 
-done, and all fictitious increase of stock or indebtedness 
shall be void; nor shall the stock or bonded indebtedness 
of any private corporation be increased, except in pur-
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suance! of "general -laws, nor until the consent of the 
persons holding the l'ar'ger' amount in value of stock shall 
be obtained : at a meeting . held after notice given for a 
period not 'lesS than ...sixty days, in pursuance Of law.'" 

-.The dry goods 'counpany and 'its 'guarantor's agreed 
repUtchase the 'uns'old 1st :60k, • at 'the eipiratioii of 

three year's, below par,' and:the guarantors did -so con-
trary to § 1703 of CraWford &.Moses'• Digest, which Pro-
hibited the repurchaSe of same below' par.' The l ba:nk sue-

•ceedar in: Selling only- $82;550 Of the stock- to third par-
ties-at par Within : the three-year :Period.- In the mean-
time : the Doyle-Kidd Dry Goods: Company .. changed its 
name to the Doyle DrY- G6ods CoMpany. The guaran-. 
tors Were riotified in "January; 1923, that the" bank: -was 

:being 'criticized for carrying- the stock in . the manner . it 
was, and' that they 'must redeem. the 'balance- 'of the Stock 
ander the guaranty contract for . $92 • a share.' 

• A 'short' tinie 'before'. the. expiration of the three-year 
'period', the Doyle Dry Goods' ComPany paid'the :bank 
$45;000 on the repurchase of-the stock; and 'appellant 
and his co-obligors executed to the bank their note for 
$118,825.10; - due in six -months, -in 'redemption of the 

-stack,:and: retired 552 shares of the stock,' and 'pledged 
1,1221/2- shares thereof • ,as -.collateral secu- illy for' the 
payment of , the note. The amount due 'at the time fer 
the recreiriptiOn of the stock was 009,054, but:6 per cent. 
radvance :iiiterest was 'figrired arid included in the n•ote, 
totaling'.$113 .,825.10.. The . thiaeimt . of the hote. ‘:1U.s . arrived 

•at'.13y; deducting 8 per cent. frem the amOunt of the 
'unsold stock,- amounting to $167,450, then dedricting from 
-that .amount $82,500 for the stock Sold by the bank and 
$45;000 . . paid • by it, and adding ' to . the remainder six 
.MOnths' interest. When the note' Was :signed by appel-
lant and his associates,. the Doyle Dry Goods Company 
-was released . from it's drigirial contract with the 'bank 
_to redeem.or find a purchaser for the stock. 

I:After , the'executiOn of the . riote, the Anierican Bank 
-of . •ComilierCe' & Trust :Company 'cOnsolidated with' the 
Southern, Trust Compariy, and' the •consolidated institu-
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tion took the name o.f the American Southern Trust 
Company, and became the owner of the note of appellant 
and those who signed it with him at the time of said 
consolidation. The renewal notes were snbsequently 
executed by appellant and his associates to appellee. The 
indebtedness was reduced from time to time from sales 
of stock which was attached as collateral, until the last 
renewal note upon which this suit was brought, and 
which was executed on the 23rd day of January, 1926, 
for $82,318.07. Appellant continued as director of the 
American Bank of 'Commerce & Trust Company until Rs 
consolidation with the Southern Trust Company, and 
then became director of the appellee, and continued in 
that capacity until January, 1927. He also continued 
as director and active vice president of the Doyle Dry 
Godds Company until January, 1927. 

The note sued upon was dated January 23, 1926, due 
six months after date, bearing_ interest at the rate of 
83/4 per cent, per annum, and was signed by W. B. Smith, 
H. W. Doyle, R. A. Doyle, and the appellant; J. P. 
Blanks. T. N. Doyle had signed the original and some 
of the notes executed pursuant to the guaranty contract, 
and did not' sign the note sued upon, as he was dead at 
the time. The notes, when taken up by renewal notes, 
were turned over to appellant, except, perhaps,. the last 
renewal note signed by T. N. Doyle, which was retained 
by the bank. W. B. Smith died after the _execution of 
the note sued upon, and the representative of his estate 
was not made a party defendant on account of an agree-
ment or an arrangement similar to the one made between 
the bank and the Doyles, who were not made parties 
defendant in the 'action. The 'bank entered into an agree-
ment with A. H. Treeman of Ithaca, New York; not to 
sue the Doyles upon the renewal note and another note 
upon payment to it and the Union Trust Company of 
$17,136.28 to be applied on the renewal note and 'other 
notes, reserving the right to proceed in any manner 
against appellant, James P. Blanks, and, in the event 
suit should be brought against the Doyles by appellant
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for contribution, the said bank would immediately return 
the money so paid to the Doyles. It does not appear 
how much of the amount paid by A. H. Treeman was 
applied as a credit on the renewal note. 

Appellant offered to testify that, at• the time he 
signed the original note executed pursuant to the guar-
anty contract, he signed it under agreement with Ed 
Cornish, vice president of the American Bank of Com-
merce & Trust Company,•that he would not be required 
to pay it. This testimony was excluded and not con-
sidered by the trial court, over the objection and excep-
tion of appellant. 

During the three-year period in which . the bank 
agreed to sell the stock to third parties at par, it tenta-
tively or conditionally sold El Dorado parties $64,000 
of the stock. According to the testimony of W. A. Hioks, 
the stock was turned over to customers as a temporary 
investment until the bank could acquire other securities 
which its customers wanted. The bank treated the sale 
as an absolute one in making up its report to the State 
officials. The stock had been returned to it and was in 
possession of the bank at the time it called upon appel-
lant and his associates to redeem the stock under the 
guaranty contract. 

We deem it unnecessary to set out the substance of 
the testimony at greater length in order to determine 
the questions involved on this appeal. 

The main contention of appellant for a reversal 
of the judgment is that the note sued upon was without 
consideration and void, because executed pursuant to a 
contract made in violation of the Constitution and stat-
utes of the State.. Although there is nothing in the rec-
ord tending to show any intentional violation of the 
Constitution or Blue Sky Law in the transaction by 
either the Doyle-Kidd Dry Goods Company or the bank, 
yet the fact remains that the stock was sold below par 
in violation of the Constitution, and without obtaining 
authority from the Banking Department to sell same, 
contrary to the statutes of the State.
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• The general rule is that courts will not enforce con-
tracts made in violation of the law, but will leave the 
parties to such contracts where it finds them, if they 
were in pari delicto. The penalties, however, iricident 
to a violation of the Blue Sky Law are visited upon the 
seller of stock unless the buyer is in pari delicto with the 
seller. If the buyer is not in pari delicto with the seller, 
the general rule is that the buyer may, within a reason-
able time, recover his money by tendering back the stock 
received by him. The rule against the enforcement of 
such contracts does not apply to directors and officers 
of business corporations who have obtained funds for 
the benefit of such corporations upon illegal agreements 
from banking institutions in which they are also direc-
tors. If the rule were applicable in such cases, it would 
open an avenue by which directors and officers could 
borrow the funds upon illegal contracts for themselves 
or corporations in. which they are interested, and, after 
the funds have been spent, or perhaps lost in business 
transactions, defend, in case suit is brought against them 
or their corporations, upon the ground that the trans-
action is illegal. It was the duty of appellant to expend 
the bank's money in legitimate transactions, and he can-
not be heard to say that he is not responsible because he 
expended the bank's money in purchase of stock con-
trary to law. Appellant cannot escape because he did 
not personally participate in the transaction on the part 
of the bank. He knew his company was getting the bank's 
money of which he was a director, for preferred stock 
which his company, had no right to sell below par, and 
without obtaining authority to do so from the proper 
State official. - 

A,ppellant interposed, among other defenses to the 
note, a plea of usury. He was not dealing at arm's 
length with the bank, but in effect was dealing with him-
self in a dual fiduciary capacity. If the transaction was 
usurious, he should not have 'countenanced it in order to 
aid his company in selling a large block of its preferred 
stock to the bank -of which he was a director. He is
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estopped from setting up illegality of the contract in 
which he participated, as a defense to the euit upon the 
renewal note. 

APPellant next contends for a reversal of the judg-
ment upon the alleged ground that the original note was 
given: ivithout cOnsideration, and that the renewal note 
upon which suit was brought is also void for that rea-
son. It was a part of the original agreement in which 
appellant's company received $230,000 that he and his 
associates would guarantee the performance of the con-
tract on the part of his company by redeeming the stock 
the bank was unable to sell during the three-year period 
at $92 a share. Instead of redeeming under the con-
tract for cash, appellant and his associates elected tO 
give a note to the bank in redemption or repurchase of 
the stock.. At the time the original note was executed, 
the contract* with the dry goods company was satisfied 
in full. Satisfaction of the contract with the dry goods 
company, which had been guaranteed by appellant and 
his . associates, was a valid consideration for the orig-
inal and all the renewal notes executed by appellant and 
his associates.	- 

Appellant next contends for a reversal of the judg-
ment because the court excluded his testimony to the 
effect that lie agreed to sign the note under the promise 
that he would not be called upon to pay same. His evi-
dence was in cOntradiction of the note which he signed, 
and tended to - vary its terms. The court properly 
excluded the testimony. Even if the evidence were 
adinissible, he could not interpose if as a defense-to the 
suit upon the note, because it was his duty as a director 
not to entertain such a promise and act . upon it to the 
detriment of his bank. 

Appellant next contends for a . reversal of the judg-. 
ment on account of the contract made (between the bank 
and A. H. Treeruan not to sue the Doyles, and on account 
of • a similar agreement made between the bank and the 
representative of W. B. Smith's estate not to sue .the 
estate. We sef out the substance of the agreement with
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.Treeman, - and' it does not amount to a release of the 
Doyles. The agremaent provided specifically that if 
J. P. Blanks should sue for contribution, the bank wOuld 
immediately return the money.paid to it by A. H. Tree-
man, and expressly reserved the right in the agreement 
to proceed against appellant. If appellant at any time 
pays more than his pro rata share of the note, he will 
have the right, notwithstanding the agreement between 
the bank and A. H. Treeman, to proceed against the 
other makers of the note for contribution. He is not in 
any way injured by payment of a part of the note by 
A. H. Treeman. 

Appellant next contends that he has paid the note 
if he had been given proper credits. He bases his claim 
'of payment_ in full upon the failure of the bank to 

. account for $64,000 of stock which it delivered to parties 
in El Dorado. The finding of the court that the delivery 
of the stock was conditional and not an absolute sale of 
the stock is sustained by the weight of the evidence. 
According to the testimony of W. A. Hicks, the delivery 
of 'the stock to the El Dorado parties was a temporary 
arrangement to take care of its customers until it could 
find or obtain securities which its customers wanted. 
It is true that, after the delivery of the stock, the bank 
treated . it as a sale in its report to the State official, but 
this act is not conclusive that the delivery of the stock 
.constituted a bona fide sale thereof. No transfer of the 
stock was ever made on the books to the El Dorado cus-
tomers, and, as soon, as the bank found securities which 
its customers wanted, the •stock was returned to the 
bank, and the bank had it in possession as its own prop-
erty at the, time it called upon appellant and his asso-
ciates to redeem the stock under the guaranty contract. 
The other claim of payment of appellant was based upon 
interest in excess of 10 per cent. - alleged to have been 
paid by the Doyle-Kidd Dry Goods. Company and the 
Doyle Dry Goods Company to the bank. If, as a matter 
of fact, interest in excess of 10 per cent. was paid in 
carrying out the transaction, it cannot be credited as a
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payment on a renewal note, as appellant had no right to 
interpose the plea of usury as a defense. 

No error appearing, the judgment is affirmed. 
HART, C. J., dissents.


