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1. CRIMINAL LAW—DISCRETION AS TO GRANTING CONTINUANCE.—
Motions for continuance are so far under the discretion of the
trial courts that the action of the court in overruling a motion

. for continuance will not be reviewed or reversed unless there has
been an abuse of such discretion.
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2. CRIMINAL LAW—REFUSAL OF CONTINUANCE.—It was an abuse of
discretion to refuse to postpone the trial of a murder case for one
week to secure the attendance of defendant’s son, who was ill
from influenza, and would have corroborated defendant’s testi-
mony and contradicted that of the only other eye-witness of the
killing.

Appeal from Izard Clrcult Court; John C. Ashley,
Judge; reversed.

Earl Wiseman and Coleman & Reeder, for appellant

H. W. Applegate, Attorney General, and Walter L.
Pope Asgsistant, for appellee

SwurrH, J. ’I‘h1s is an appeal from a conviction of
the crime of murder in the second degree, with an
assessed punishment of fifteen years in the penitentiary
imposed upon appellant.

For the reversal of the judgment it is first insisted
that the court abused its discretion in permitting the
prosecuting attorney to unduly cross-examine appellant
as to what appellant meant by saying that he had killed
the deceased partly by accident and partly in self-
defense. We think there was error in this cross-exami-
nation, but, as the alleged error is not likely to again
occur, we do not further discuss that feature of the case.

Another error assigned for the reversal of the judg-
ment is that the court erred in refusing to grant appel-
lant’s motion for a continuance. This motion was in
proper form, and, from the testimony offered upon the
hearing of this motion, the following facts were disclosed :
Only five persons saw any part of the difficulty, appellant
and deceased being two of these. The others were an
employee of deceased, named James Neal, and a son and
young daughter of appellant. The danghter came upon

_the scene just as or just after the fatal shot was fired,
and did not hear or see any part of the beginning of the
difficulty. Appellant’s son was present, and saw and

heard everything that happened.

It was shown that . appellant’s son was sick at appel-
- lant’s home when the case was called for tnal andﬂn sup-
port of that fact the followmg statement from two repu—
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table practicing physicians of the county was read in
evidence:

““This is to certify that we have visited the home of
Noah King and have examined his son, Hamp King, and
find him affected in left lung, and other trouble that fol-
lows fluu We can truthfully say that in our opinion it
would be doing the boy a gross injustice to advise his
going to court.”’

The absent witness, if present, would have testified
that deceased struck appellant with a pitchfork, and
started to leave the wagon in which he was standing,
when appellant drew his pistol, which he changed into
his left hand, using his right hand to protect himself
with a club held in that hand from the assault being made
upon him with the pitchfork, when deceased threw the
pitchfork at appellant, striking him on the shoulder and
exploding the pistol, which appellant was holding in his
left hand to deter deceased from advancing upon him.

Appellant made an application for bail, which was
granted after his arrest, and when the court convened
he was indicted on Monday, and his case set for trial on
the following Thursday.

A subpoena was issued for appellant’s son, and the
officer was on his way to serve it, but, before reaching
appellant’s home, the officer met appellant, who told him
he would accept service for his son, who was sick, and
the subpoena was not otherwise served.

Neither of the physicians who signed the certificate
set out above had attended the absent witness for about
three weeks before the day of trial, but both physicians
examined him the day before the case was called for trial.
Neither of the physicians testified upon the hearing of
the motion for a continuance.

‘When the court indicated that the motion for a con-
tinuance would be overruled, appellant’s counsel then
asked a postponement for one week to obtain the attend- .
ance of the absent witness, but this request as well as the
motion for a continuance was overruled, and appellant
was placed upon trial over his objection.
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It has been many times said that motions for con-
tinuances are so far under the discretion of the trial
courts that the action of a court in overruling a motion
for a continuance will not be reviewed or reversed unless
there has been an abuse of this discretion. The majority
of the court are of the opinion, however, that there was
an abuse of discretion, under the facts of this case, in
refusing the continuance or the request to postpone for
a week. The discretion which the court has is a judicial
diseretion, and not a discretion which can be exercised
arbitrarily. The witness was within the* jurisdiction of
the court, was in fact a resident of the county, and his
illness was not of a kind likely to be long continued or
fatal, and the certificate of the doctors was to the effect
that it would be a gross injustice to the witness to require
his attendance at court. His testimony was highly mate-
rial, as it would have corroborated that of his father, and
was in direct and sharp conflict with that of the only
other witness who saw and heard all that was said and
done preceding and at the instant of the shooting.

" It is therefore the opinion of the majority—in which
the Crrer Justice and Justice HumpurEYs and the writer
do not concur—that the motion for a continuance or for a
postponement of the case should have beén granted, and,
for the error in denying this request, the judgment will
be reversed, and the cause remanded for a new trial.




