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TeBBETTS v. TUNE.
Opinion delivered June 11, 1928.

1. INSURANCE—FRATERNAL ASSOCIATION—SUSPENSION OF MEMBER.—
- Where the by-laws of the Imperial Council of the Shrine pro-
vided that any one suspended or expelled from the: Scottish Rite
body should be suspended or expelled from the Shrine, and the
by-laws of the widows’ and orphans’ fund, composed of members

of the Shrine Temple, required, in order to be eligible to member-
ship, that one must be a member of the temple in good standing,
suspension of a member by the Scottish Rite body suspended him
from the widows’ and orphans’ fund until reinstatement in .the
Scottish Rite body, notwithstanding the by-laws of the fund did
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not expressly require a member thereof to remain a member of
the temple.

2. . CONTRACTS—INTENT OF PARTIES.—The cardinal rule in the inter-
pretation of contracts is to ascertain the meaning and intent of
the parties and to give effect thereto, if consistent with legal
principles, and to find out this intent as expressed by the lan-
guage used by the parties.

" Appeal from Pulaski Chancery Court; Frank H
Dodge, Chancellor ; affirmed.

Morris & Barron, for appellant.

R. E. Wiley, for appellee.

MerAFFY, J. Louise E. Tebbetts, the appellant,
brought suit in the Pulaski Circuit Court against Howard
A. Tune and Fred J. Reutelhuber, representing the mem-
bers of the ‘widows’ and orphans’ fund, alleging that
the fund had insured the life of Tebbetts in the sum of
$1,000 and that the members thereof had jointly and
severally bound themselves to appellant, as beneficiary
of Tebbetts, for the payment of such sum.

~ This suit was based on the membership of George S.
Tebbetts in the widows’ and orphans’ fund, the plain-
tiff alleging that Tebbetts was a member of the fund, and
that he had died. Notice of proof and loss and payment
of all accrued assessments were alleged. It was also
alleged that demand for payment had been made, and
that appellee denied liability.

The appellee filed answer, together with a motion to
transfer to equity; denied the allegations of the com-
plaint; alleged that Reutelhuber and Tune were trustees
of the money raised by voluntary contributions of mem-
bers; that the imperial council governs the shrine and
the members thereof, and that, under the by-laws of the
council, a member who was suspended in a consistory was
automatically suspended in his temple, said by-laW bemg
made part of the appellee’s answer.

Appellees further stated that Tebbetts became sus-
pended in the Arkansas Consistory No. 1 because of non-
payment of dues thereto, and on December 31, 1925, by
virtue of being suspended from the consistory, became
suspended in the shrine, remaining delinquent therein
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until the time of his death, which was in July, 1926. It
was further alleged that being suspended from the shrine
tainted his membershlp in the fund, and that he thereby
became suspended in the fund from and after December
30, 1925.

The case was transferred ‘to equity, and the chan-
cellor, on January 13; 1928, rendered a decree dismissing
the comp-la.int for Want lof equity, and appellant prose-
cutes this appeal to reverse said decree. ,

The facts are substantially as follows: No one can
become a member of the Shrine Temple unless he ig-either
a member in good standing either in a commandery of
the .Order of Knights Templar, or a consistory of the
Ancient and Accepted Scottish Rite. Tebbetts was a
Scottish Rite Mason, and therefore eligible to memb_e_r-
ship in the shrine. Under the laws of the organization,
any one suspended or expelled from. the Scottish Rite
body stands suspended or expelled in the Shrine Temple.

On the 31st day of December, 1925, Tebbetts was
suspended from the Scottish Rite body, and thereby
became suspended in the -Shrine Temple. The widows’
and orphans’ fund was composed of members of - the
temple. As a member of the temple, in good standing
and in good health, Tebbetts was entitled to subseribe to
the widows’ and orhans’ fund, and the application
signed by him, addréssed.to the widows’. and orphans’
fund, states that he is a member in good standing of
Al Amin Temple, and in general good health. The
by-laws provide _t'hlat, in order to be-eligible to member-
ship in the widows’ and orphans’ fund, one must be a
member of the temple in good standlng, and in general
good health.

Section one of .the by-laws of the fund is ag follows:
¢¢ All members of Al Amin Temple in general good health
and in good standing are eligible to membershlp in the -
fund, on the conditions herein named.”’. .

The agreed statement of facts covers several pages
of the transcrlpt and is too lengthy to be set out in full.

But it is agreed that Tebbetts was a member of the fund,
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and that the appellant is his widow and beneficiary; that
on December 31, 1925, Tebbetts was delinquent ‘in his
dues to the Arkansas Consistory No. 1, and suspended
in .accordance - with its by-laws; that he had received
notice that he was suspended on account of nonpayment
of dues amounting to $18; that he was suspended from
the consistory, and that such suspension automatically
suspended him from the shrine. The suspension con-
tinued until his death. He was never reinstated in the
consistory, and did not pay his dues in Al Amin Temple
for 1926. That he died from an injury received in an
accident. on. July 18, 1926. That the widows’ and
orphans’ fund was notified of his death, and payment
demanded. - The widows’ and .orphans’ fund, through
its officers, refused to recognize the validity of the claim.
That, at the time of his death, he had on deposit with
Fred J. Reutelhuber, secretary. of the. widows’ and
orphans’ fund, the sum of $8.80, the balance of -the
amount deposited with the secretary by .Tebbetts, with
~ the direction that it be drawn on from time to time in
paying regular assessments or death contributions; that
the constitution of the imperial council provided that a
noble can hold active membership in but one temple, and,.
to retain membership in a temple, he must be in good
standing in one or the other prerequisite Masonic bodies;
that, in case he holds membership in fut one and is sus-
pended or expelled; he stands suspended or expelled in
the temple until restored to good standing by the pre-
requisite body suspending or expelling him. -

It is further agreed that membership in the widows’
and orphans’ fund is confined to members of Al Amin
Temple. Before one can join the fund he must be in
good standing in Al Amin Temple, and in general good
bealth. The "by-laws of the widows’ and orphans’
* fund, together with the certificate, are made a part of
the agreed statement of facts. - It is not compulsory on
members of -the ‘temple to- become members of the
widows’ and orphans’ fund. Some of tlie members of
Al Amin Temple are not members of the widows’ and
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orphans’ fund. Tebbetts did not pay his death con-
tributions in the usual way. He would mail his check for
$15 or $20 to Reutelhuber, secretary, who would cash
same and deduct amount of current assessment, and
deposit the balance to the credit of Tebbetts in the
widows’ and  orphans’ fund. When another assess-
ment became due to the widows’ and orphans’ fund,
the secretary would draw from that account. When
there was not enough money, he would notify Tebbetts,
and Tebbets would again send him a check for $15 or
$25. After Tebbetts had been suspended from the con-
sistory and the temple, on December 31, 1925, he had
to his account in the widows’ and orpharns’. fund
department $8.80, being a balance of $22 previously
deposited. This sum was not refunded, but was retained
in the account of Tebbetts in the widows’ and orphans’
tund, and the name of Tebbetts was carried on the books
of the. widows’ and orphans’ fund. The secretary,
Reutelhuber, did not return the $8.80 because he thought
Tebbetts would reinstate himself in good standing in .=
‘the temple, which he could do by paying his delinquent
dues. Between the date of Tebbetts’ suspension and
- the date of his death there occurred eight deaths of the
members of the widows”’ and orphans’ fund, and several
assessments were collected from the membership, but
Tebbetts was not called on to pay any of them. On J uly
29 the secretary of the widows’ and orphans’ fund sent
a check for $8.80 to appellant, which she has not cashed
or returned. '

The agreement further states about the organization
of the temple and the widows’ and orphans’ fund, but
-we deem it unnecessary, to copy that in this statement.
_ It is also agreed that the constitution and by-laws
of the national body show that the imperial potentate is
the executive officer, and that he has authority to suspend,’
until the next session of the imperial council, any officer
. of any temple for certain things. It is also provided in
the constitution that no applications shall be received
unless the applicant is a regular Knight Templar in good
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standing in the commandery, or a regular 32 degree
-Mason in good standing in a-consistory of the Ancient
Accepted Scottish Rite. It is also provided in -the
by-laws that no appeal from the decision of the illus-
trious potentate shall lie to the temple, but an appeal
may be taken to the imperial potentate, whose decision
shall stand until the same shall be revoked or approved
by ‘the imperial counecil. ~

Parties also make “the by-laws of Al A.mm Temple
a part of their agreement. Article nine of the by-laws
of the temple provides that all’ questions, other than
those provided for the edicts and regulations of the
imperial council, shall bé decided by a vote of those pres-
‘ent at any regular meeting of the council.

The agreed .statement of facts furthér shows the
organization of the widows’ and orphans’ fund. And
the. minutes of the meeting of the temple, among
other things, contains-the.statement: ‘“All members: of
Al Amin Temple'A~A. O. N. M. 8. in good standing’and
in good general health are ehglble and may become mem-
bers of the order.”’

It is further providéd in the by-laws that assessmen’rs
.shall be made and that the amount due beneficiaries shall
be paid upon satisfactory evidence, ete., and provides for
-the application to become members of the fund..

The ‘agreed statement of facts is quite lengthy, as
also is the testimony, but the above isa substantlal state-
-ment of the material facts.

‘Appellant’s first contention is that the agr’eement
beétween the widows™ and orphans’ fund and Tebbetts
rests upon the basis of a contract, and stamps it as an
ordinary insurance policy, and calls attention to many
authorities, but we deem it unnecessary to- dlSG’llSS the
authorities at length. The authorities as to what con-
stitutes an insurance contract are in hopeless confliet,
‘but it is immaterial whether we call this an .insurance
contract or simply call it a contract, because the only
"question necessary to be considered and which is decisive
of this case is the question whether the subscriber to
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the -widows’ and orphans’ fund must remain in good
standing.in the ;temple, or whether being suspended or
.expelled from the temple disentitles the member -to -the
privileges and benefits of .the widows’ and orphans
fund swhile so suspended .or .expelled. :If a .suspension
for nonpayment.of duesin the Scottish Rite body, which
operates as a suspension in:the-temple, does not suspend
him as a member of the fund, then appellant is entitled.to
-recover. If,.on the other hand he must remain in.good
standing .in the .temple to be entltled to the privileges
and benefits of the widows’ and orphans fund, appel-
lant is not ‘entitled to recover. Tt is expressly prov1ded
in-the by:laws -that, in order to become a member of :the
widows’ and orphans’ fund, one must be a member of
‘the temple in good standing.

.The Massachusetts court, in decldmg the case of
Burbank v. Boston Police’ Relzef Association,” where
‘there was a .change of.beneficiary, and the mstrument
idesignating the change was under seal, attested by two
-witnesses and- the treasurer of the eorporatlon, the court
said: -

““It is.to be assumed that: this was done at a. meeting
'0f the directors. But it does not appear that. any action
was taken by the. directors upon it. There is-no. ‘ground
_for the contention that the defendant is bound by these
acts of its officers or.is.estopped to-deny that Morey was
-a-member. Neither the treasurer nor the directors had
authority to continne Morey a member. The ‘by-laws
declared that he was not a member, and the corporation
itself could.not vote to give him the rlghbs of a member.”’
Burbank v. Boston Polzce Relzef Assn., 144 Mass. 434
11 N. E. 691.

““This is a corporation Whleh does not make contracts
of life insurance with strangers, but arranges a system
_of payments for the benefit of the relatives of its deceased
members. It adopts by-laws to determine the relations
of members to one another and also their rights against
the- oorporatmn The prmc1p1es which apply to ordmary
.mutual insurance companies in regard to the waiver of
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by-laws by officers are equally applicable to this ¢or-
poration. * * * - It is well settled that the officers .of
a mutnal insirance company have no authority to waive
its by-laiws which relate to the substance of the contract
betwéen an iiidividual and his associates in their cor- -
porate capacity. * * * The officers of the defendant
wéte ageénts with a limited authority. The corporation,
by the law which it laid down for the government,
received into association with'its members and"to. par-
ticipate in its benefits all persons of a particular ‘class.
John O. MeCoy did not belong to that class, and he could
not become a member of the corporation without appro-
piiate action by -the corporation itself.” M cCoy . v.
Roman Catholic Mutual Insurance Co., 152 Mass::272, 25
N. E. 289. N : R
The widows’ and orphans’ fund, by its by-laws,
recéived irto its membership only persons of a particular
class. That class was mémbers of the temple in good
standing. Membership in the temple in good standing is
a prerequisite. to menibership in the widows’ and .
orphans’ fund. And only persons who are members in
good standing, both in the témple and in the consistory,
c¢an becomie members of the widows’ and orphans’ fund.
Ooumnsel for appellant, however, insist that, while' mem-
bership in good standing is & prerequisite to becoming
a mémber, there is nothing in the by-laws that réquires
one to remain in good standing in the temple in ‘order
{o'réetain his membership in the widows’ and 6rphans’
find, and that this is a contract which is binding on
both parties. e
"The cardinal rule in the intérpretation ‘of contracts
is to ascertain the meaning and intent of the parties and
. give effect to that intent if it can be done’ consistently
with légal principles. And it is the duty of otié eotistru-
ing a contract to astertain the meaning and intent of the
parties, and, if it can be done, to find out this intent as
expressed by the langunage uséd by the parties. It was
évidently the intention of the parties that bheneficiaries in
the widows’ and orphans’ fund should be confined - to
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those peérsons who are members of the temple in.good
standing. It is true there is nothing in the by-laws or
the application that states in so many words that a mem-
ber must remain in good standing in the temple. It is
also true that there is nothing in the by-laws or applica-
tion that states that he must remain a member, of .the
temple. If Tebbetts had been expelled instead of sus-
pended, the argument that the law did not require him
to remain a member, but only required him to be a mem-
ber when he joined, would be as applicable and as plaus-
ible as the argument that he is not required to remain
in good standing. ' Tebbetts could have been reinstated
by paying his dues; not by paying his dues or assessments
to the fund, but by paying his dues to the consistory. The
situation is very different from that of a person owing
dues to a lodge and the lodge having money on hand-suf-
ficient to pay said dues. It has been many times held
that, under such circumstances, the lodge-cannot forfeit
the rights of the party while it has money in its posses-
sion that it could apply to the payment of his- dues. . Bat,
‘in the instant case, the widows’ and orphans’ fund
could not have applied the money that it had-on hand to
the payment of Mr. Tebbetts’ dues in the consistory. It
had no authority to do this. Moreover, there was. not,
sufficient funds to pay his dues. _ L
The agreed statement of facts in this case is.that the
suspension of. Tebbetts continued until his death; that he
was never reinstated in the Arkansas Consistory, and did
not pay his dues to the temple for 1926 which became due
and payable January 1 of that year. R o
. If appellant’s contention was correct, a. member
could be expelled from the consistory and the temple
and still be a member of the widows’ and orphans, fund,
although this fund is organized for the benefit.of persons
who are members of  these orders in good standing. . . -
Section one-of the by-laws of the fund provides that
all members-of Al Amin Temple in general good health
and in ‘good standing are éligible to membership in
the fund. ' T e '
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Section ten of the by-laws provides.that they may be
changed or amended at any lawful meeting of the temple.
- But it also provides that, at the requéstof any member
of -the fund -present; -the voting may: be confined:to the
members- of ‘the fund.’ Therefore; if a person could
remain’'a member 6f the {und after having been expelled
from the temple, he could still vote on the by-laws of the
fund and could, by his own request, prohibit any member
of the temple, other than membbers. of. the fund, from vot-
ing. * Any member of. the:fund can, 'by.keeping his-dues
- paid in the consistory and”temple, remain a member;
or,’if he has been suspendéd; can”be ‘reinstated by the

- payment of his dues.

Appellant says that the fund is self-governing in its
own sphere, for, according to its by-laws, it makes its
own rules and regulations exclusively through its own
membership. And we think that this strengthens the
position that the member must remain‘in good-standing
in the consistory and temple.. If the fund is self-gov-
erning and makes its-own by-laws; then it is conceivable
that the persons expelled from the :consistory andthe
temple could make the.laws of the ‘fund, if appellant’s
contention i§ correct.. - - IR S

+ - Our conclusion is that the suspension of .a member
by the consistory. suspends him from the fund,: and that
 the only way he can be reinstated is to'pay his'dues-in

the consistory, v L o Ty s
" The decree of the court is affirmed. =% s T
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