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v. CUNNINGHAM. 

FIDELITY & DEPOSIT COMPANY OF MARYLAND V. 


CUNNINGHAM. 

•	 Opiniondelivered Jane 18,1928. 

1. REMOVAL OF CAUSES—CITIZENSHIP OF CO-DEFENDANT.—It was 
proper to refuse to transfer to the Federal court an action on an 
indemnity bond against a resident principal and a nonresident 
surety, though the principal made no defense, since the plaintiffs 
had a right to make the principal a party; the cause of ,action 
against both defendants being identical. 

2. TRIAL—comrlacATEn AccouNT—raANsFEri TO Egurri.—Where an 
action at law on a collector's indemnifying bond involved com-
plicated accounts in determining the extent of his misappropria-
tions, it was error to refuse to transfer the action to the chancery 
court. 

3. PRINCIPAL AND SURETY—RIGHT OF ACTION ON INDEMNIFYING BOND. 

—Where the sureties on a county collector's bond, on distress 
warrants being issued against them for the amount of mis-
appropriations by the collector, executed their joint note, with 
the proceeds of which they paid the amount of his shortage, 
they were entitled to suer on a bond indemnifying them against•
larceny or embezzlement by the collector. . 

4. INDEMNITY—EVIDENCE.—In an action on a bond indemnifying 
, against larceny or embezzlement by .the county collector, the rec-
Ord of the settlement of the collector's account as made up by the 
county clerk was properly admitted, though, as against the 
surety, the settlement does not determine the amount of shortage 
or that the collector had been guilty of embezzlement. 

5. EVIDENCE—ADMISSIONS.—In an action on a bond indemnifying the 
sureties of a county collector against larceny or embezzlement 
by him, proof of an admission by the collector that he had em-
bezzled public funds was properly admitted, and sufficient to sus-
tain a findirig that he was an embezzler. 

6. INDEMNITY—EMBEZZLEMENT—EVIDENCE. —In an action on a bond 
indemnifying the sureties of a county collector against embezzle-
ment by him, evidence of his personal use of public funds 
was a circumstance to be considered in determining whether 
he was in fact an embezzler. . 

7. INDEMNITY—DEDUCTION OF COLLECTOR'S COMMISSIONS.—Where the 
sureties on the county collector's official bond, suing on his bond 
indemnifying them against embezzlement by the collector; did 
not know of the collector's shortage until after the time to 
make payment and save the commissions to which the colleictof 
was entitled had expired, they were entitled to recover the 
sums paid by them without deduction of such commissions.
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8. INDEMNITY—LIABILITY FOR EMBEZZLEMENT.—The fact that the 
county collector used funds collected in his second year to snake 
good shortages in his first year did not absolve the surety on his 
indemnifying bond for the second year, since such diversion of 
public funds constituted an embezzlement within the terms of 
such bond. 

9. APPEAL AND ERROR—EFFECT OF APPEAL.—Though, in an action 
against a principal and his surety, the latter alone appealed from 
the judgment, such appeal brought the entire proceedings up for 
review, and a reversal of the judgment for failure to transfer 
the cause to equity requires a new trial of the entire matter, 
including the liability of the principal as well -as the surety. 

Appeal from Lawrence Circuit Court, Eastern Dis-
trict ; S. M. Bone, Judge; reversed. 

John A. Luhn, Chas. H. McComas, W. E. Beloate and 
Horace Chamberlin, for appellant. 

Cuwningham & Cunninghann, G. M. Gibson and H. L. 
Ponder, for appellee. 

SMITH, J. Neil Cole was duly elected sheriff and 
collector of Lawrence County, and assumed his duties 
as such on January 1, 1923, and he was re-elected for 
a second term which began January 1, 1925. He gave 
the usual bond as collector, and practically all of the 
appellees in this case were sureties on the bond exe-
cuted for each of his terms. He gave no indemnifying 
bond to the sureties on his first bond as collector, but 
the sureties on his second bond required him to give 
them an indemnifying bond in the sum of $100,000 at 
the beginning of his second term. This bond was exe-
cuted by Cole and the appellant, the Fidelity & Deposit 
Company of Maryland, hereinafter referred .to as the 
company, and at the conclusion of his second term Cole 
was found to be short in his accounts as collector in 
a large amount, which was paid by the sureties on his 
official bond, who, after paying the shortage, brought 
this suit against •Cole and the company on -the bond 
which had been executed to them.	• 

The bond executed by Cole and the company, and 
herein sued on, provided that "* * * the said principal 
(Cole) for himself, * * * and the said company, for
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* * * jointly and severally do hereby covenant, 
promise and agree to , indemnify and keep indemnified 
the said • assured (the sureties on the official bond of 
Cole) to -the extent of $100,000 collectively, and no fur-
ther, during the period beginning January 1, 1926, and• 
ending December 31, 1926, from and against any and 
all loss which they might the put to, incur or suffer, by 
reason of any personal act or acts of larceny or embezzle-
ment committed by the said principal in the discharge 
of his duties in 'said position ; the liability' of the said 
company. hereunder being expressly . limited to loss 
ocCasioned said assured by reason of any personal act 
or acts of larceny or embezzlement . committed by the 
said principal in the discharge of his duties in said posi-
don, notwithstanding any provision of the bond or bonds 
executed by the assured, by which their liability may be 
enlarged beyond the terms of this bond." 

• . A -petition and bond was filed iby the company, in 
.which its co-defendant, Cole, did not join, for the removal 
of the cause to the Federal court, and the cause was 
removed thereto. Upon the convening of that court 
the cause-was remanded to the Lawrence Circuit Court, 
in which it originated. U.pon the remand of the cause 
the- case proceeded to trial, •and at the conclusion of the 
plaintiffs' case the surety company demanded that Cole 

• put on testimony tending to sustain his defense, but he 
failed to do so, whereupon the company renewed its-mo-
tion to remove the cause to the Federal court, upon the 
ground that, as Cole made no defense, the, plaintiffs were 
entitled to a judgment against him, and the cause of ac-
tion against the surety company bad become a separable 
one.	 • 

This does not follow. Plaintiffs had sued Cole 'and 
the Surety company upon an identical cause of action, and 
the samejudgment was prayed against each of them, and 
the•right to recover against the defendants, and each of 
thena, and the exteht of that right, remained a question 
for the jury.
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No error was eommitted in refusing to again- trans-
fer the cause to the Federal court. It is true the com-
pany is a foreign corporation, but .Cole is a citizen- of 
the State i - and, while the appellees might have sued the 
company without suing Cole alse, they did' not elect so 
to do. They had the right to sue Cole, and have done 
so, and it was entirely proper to make him a co-defend-
ant in a suit against the company. 

A motion was made in apt time to transfer the cause. 
to the chancery court, and an exception was saved when 
that motion was overruled.. 

At the trial from which , this appeal comes a , very' 
large record—one of about nine hundred pages—was 
made, and the various accounts for which the revenues 
were:collected were inquired into, and there was offered 
in evidence the record of the county conrt which cast 
up the collector's accounts. This settlement was. offered 
in evidence over the company's objection. Cole made 
a partial settlement of his collections in accordance with 
this settlement, but defaUlted in paying the balance 
shown to be due by this settlement. 

We have concluded that this cause should have 
been transferred to the chancery court, and that it was 
error to refuse to make that order, and this conclusion 
renders it Unnecessary to discuss Many of the eXcep-
tions saved at the trial to various rulings of the court. 

It will be remembered that the 'bond : sued on is. one 
of restricted liability. It is wholly Unlike the bond 
which the plaintiffs executed as sureties on the official 
bond of Cole as collector. That bond required the sure-
ties to pay and make good any:shortage occurring, in 
the settlement of Cole's accounts as collector, .whereas 
the bond executed by the surety -company herein sued 
on obligated the surety company to pay only such sums 
as plaintiffs were required to pay as the result of the 
personal dishonesty Of Cole through larceny or eMbezzle-- 
ment. 

A similar bond was construed in the case of 'United. 
States Faelity A Guaranty Co. v. Bank of Batesvillei
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87 Ark. 348, 112 S. W. 957, where it was held that the 
liability of such a bond is expressly restricted to such 
acts of fraud or dishonesty as amount to larceny or 
embezzlement. 

The plaintiffs offered in evidence, over the com-
pany's objection, a copy of the settlement, which was 
about seventeen or • eighteen feet in length and about 
eight inches in width,. and contained a statement of the 
many accounts for which Cole had made Collections. 
Tbis settlement included the various accounts for which 
State and county taxes bad been collected, and the taxeS 
collected for the towns in the county, and the numerous 
school and improvement districts. 

It was not sufficient here for the plaintiff 's to show 
that Cole had collected funds for which he had not 
accounted, but it was essential that the testimony ShOW, 
and that the jury find therefrom, the amountS of money 
which Cole had . stOlen 'or embezzled. It may be' said 
that the testimony fully supported the finding made by 
the jury that Cole had misappropriated the public 
revenues, but the extent of this peculation is a question 
of more difficulty and one yhich can be determined only 
after a careful inspection and audit of the many compli-
cated accounts. 

It may he said, in this connection, that it is unneces-
sary to determine whether Cole, in misappropriating 
the tax collections, was guilty of larceny or embezzle-
ment, as the stirety company is liable in the one case as 
we4 as in the other. - 

The .complicated nature of the accounts involved in 
this litigation is shown by the testimony of R. A. Cul-
pepper, -an expert accountant, who made an audit of 
Cole's accounts and who testified in regard thereto on 
behalf of the company. According to Culpepper's tes-
timony, Cole's .shortage was less than that shown by 
the settlement made up by the clerk of the county court 
and the Auditor of State, and for which amount in fun 
a judgment was rendered against Cole and • the surety 
company.-
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According to Culpepper's testimony, Cole had been 
overcharged in numerous re'spects. These charges cov-
ered lands redeemed, the county taxes collected, the 
county road taxes, taxes collected for road improvement 
districts numbered 4, 5, 6, 7 and 8, 'and the Western 
Lawrence County Road Improvement District and the 
Hoxie-Running Water Road Improvement District. 
According to Culpepper, Cole had been overcharged in 
his settlement with the McDonald Drainage District, the 
Black Spice Drainage District, the Lower Running Water 
Drainage Distria, the Rabbit Roust Drainage District 
the Flat Creek-War Pond Drainage District, the Caney 
Creek Drainage District, the Greene and Lawrence 
Drainage District, the Lower Swan Pond Drainage Dis-
trict, the Running Water Drainage District, and that 
he was overcharged on account of taxes he collected 
for the towns of Black Rock, Imboden and Minturn. 
• Culpepper further testified that Cole had been over-
charged on the valuations on which he had collected 
taxes from various taxpayers. As illustrative of other 
items of this class, he was charged, according to Cul-
pepper, with having collected taxes frem one taxpaYer 
on the basis of a. two-thousand dollar assessed valuation, 
whereas the correct . .valuation was only two hundred 
dollars. 

The jury returned a verdict for the plaintiffs for 
the exact amount fir which plaintiffs prayed judgment, 
-knit it will not do to say that the jury found all these 
questions of accounting against the company, and that 
the settlement made up by the clerk of the county court 
was inerrant. The verdict of the jury indicates, rather, 
that, in its bewilderment in the mae of figures sub-
mitted, it resolved all doubts against the company, and 
found that the settlement was exactly correct, which 
we think Culpepper's testimony shows . to be demonstrably 
wrong, in several respects at least. 

We think the case of Hugus v. Sanders, 164 Ark. 
385, 261 S. W. 899, announces the rule which should have 
been followed here. It was there said that : " .eatuses are
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only- transferred from courts of law to courts of equity. 
where the issues are exclusively within the jurisdiction 
of the latter, or, if concurrent, where the law court can-
not afford complete and adequate relief." 

The jurisdiction of the circuit court is concUirent 
with that of the chancery court in a suit upon an intri-
cate account, but we think the nature of the account here 
sued upon is such that the use of the facilities which a 
court of equity affords was necessary to a finding 
approximately accurate as to the extent of Cole's short-
age.

The case of State v. Churchill, 48 Ark. 426, 3 S. W. 
352, 880, was a suit upon the bond of the State Treasurer, 
who was charged with being short in his accounts, and it 
was there insisted that a suit for the breach of an official 
bond was cognizable only in a court of law, but in hold-
ing against that contention it was there said (to quote 
a syllabus) : "In all cases where mutuality of accounts 
is claimed as the basis of equity jurisdiction, mutuality 
is essential - only in this, that it indicates intricacy and 
.(!omplication. And it would seem that the difficulty of 
properly adjusting accounts is that which confers the 
jurisdiction of accounts upon equity courts, without 
much regard to their singleness or mutuality." 

Having reached the conclusion that the judgment of 
the ;court below should be reversed, and.that the cause 
should be transferred to equity upon its remand, we 
proceed to consider such questions as counsel have dis-
cussed which have not already . 1been decided. We have 
announced our conclusion to be that no error was . COM-
mitted in refusing to again transfer the cause to the 
Federal court, and that it is immaterial whether, in fail-
ing to account for money collected by himself, Cole was 
guilty of - larceny or embezzlement, as the company is 
liable in either case. 

It is insisted that the plaintiffs have no right to 
maintain this action, for tbe reason that they have not 
shown that they have paid the shortage or the amount 
thereof . paid by each of them. The plaintiffs have
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shown, however, that when the Auditor's distress war-
rant issued against them, they executed a joint note, with 
the proceeds of which they paid the amount of the short-
age, and this showing is sufficient to entitle plaintiffs to 
maintain this suit. The company's bond was executed 
for the benefit of the plaintiffs collectively, and it is no 
concern of the company as to the manner in which the 
note will be paid or the proportion which each maker 
will be required to pay. - 

It is insisted that it was error to admit in evidence 
the record of the settlement of Cole's account as made 
up Iby the county clerk; but there was no error in this, 
as it was essential for plaintiffs to show that there was 
a shortage. As against the company, this judgment evi-
dences only the fact that it was rendered, and dOes not 
determine the amount of the shortage or that Cole had 
eMbezzled 'the money which he failed to pay over. 
Biederman v. Parker, 105 Ark. 86,150 S. W. 397. 

It is earnestly insisted that the testimony was 
insufficient to show that Cole had embezzled any money, 
and that it was error to admit in evidence proof of his 
adniission that he had in fact embezzled public funds, 
but this admission was made in the presence Of the surety 
company's representative and in response to the ques-
tions of the representative as to what he ,had done. with 
the money. It was shown also that Cole had stated, while 
still in possession of his office, that he had used portions 
of his collections for his own purposes, but in amounts 
not exceeding a hundred dollars at a time. 

It was 'competent in :the trial of this cause to prove 
this admission, and •the proof thereof, in -connection 
with the other facts herein suminarized, is sufficient to 
sustain a finding that Cole was an embezzler, Rusell 
State, 112 Ark. 282, 166 S. W. 540. 

It is insisted . that the testimOny showing that Cole 
took and used portions of his collection's, even in 
amounts as large as a hundred dollars at a time, for his 
personal use, did not show that he was an embezzler, as 
he was entitled, by way of commissions; to a larger



646	FIDELITY & DEPOSIT CO. OF MARYLAND 	 [177

!V. CUNNINGHAM. 

amount than he was shown to have used. If Cole had 
Used only such amounts as were due him as commiSsions 
upon making a final and complete settlement, this would 
not constitute embezzlement, but his personal use of 
any portions of -these funds is a proper circumstance 
to consider in determining whether he was in fact an 
ethbezzler. 

In regard to the commissions due Cole as colleetor, 
it is insisted that the company should not be charged 
with -certain commissions which would have been due 
Cole upon making a final settlement and paying over 
the public funds, for the reason that his sureties were 
personally liable for the payment thereof, and should; 
by payment, have saved the loss of the commissions. 
The plaintiff sureties testified', however, that they were 
not advised of the shortage until the distress warrant 
had been issued, and they were therefore'unable to make 
settlement, as the bond which 'they had executed required 
them to do, until after 'the right to Make the 'payment 
and save the- Comthissions had exOred. As plaintiffs. 
paid this money, they are entitled to be reimbursed', pro-
vided, of course, that Cole embeZzled it. HCommisSiohs 
were allowed on all sums paid over by Cole before the' 
issuance of the distress. warrant. 

The company claims that Cole was in fact short in 
certain of his accounts for taxes collected for the pre-
ceding year (1924), and that he used taxes collected for 
the year- 1925 in making good his shortage, and that to 
the extent . that this 'was done there -Was no embezzle-
ment, as there was no conversion of this moneY to his 
own use or intent to' deprive the owner thereof: We 
do not agree with counsel in this contention. Cole bad 
no right to use the taxes collected in 1925 for any other 
purpose than to make settlement of his collection for 
that yea-r, and if he diverted these funds to any other 
purpose, this was an act .of embezzlement, and none 
the less so because the funds embezzled were paid to the 
credit of a fund with which he 'was in default, as by 
the use Of this money he was discharging an existing
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liability against himself, and that action was a conver-
sion of the funds. A prior embezzlement, if true, did 
not excuse a subsequent embezzlement. It was his duty 
in each instance to pay over, and this alleged payment 
of a 1924 shortage out of the revenues of 1925 amounted 
to nothing more than a restitution of embezzled funds, 
and the act .of restitution ,was made by an unauthorized 
use of tax money, for which he and the plaintiff§ as 
sureties on his official bond were liable. In other words, 
Cole had no right to commit embezzlement, even though 
he intended to- use the funds .embezzled t6 make resti-
tution for a prior embezzlement. .	 - 

The bond sued upon . provided "that the company, 
upon the execution of this bond, shall not,be liable under 
any bond or 'bonds previously issued to the assured, or 
either of them, on behalf of said principal, theacceptance 
of this bond being .a release to the company from any 
possible liability under such prior bond or bonds, arid 
upon the issuance of any bond subsequent hereto upon 
said principal in favor of said assured, or either of them, 
liability hereunder: shall cease and determine, and the ac-
ceptance :thereof, shall , be a- release to the company from 
any possible liability under this bond." 

It is insisted that, if any portion of the 1925 revenues 
were used by Cole to make good any shortage in his 1924 
collections, the provision above 'quoted will be violated, 
because the surety Company Will be required to•pay a 
shortage existing in -1924, whereaS it is provided that, by 
taking the bond sued on, any liability on the previous 
bond is discharged. 

The purpose of this suit is not to recover for any 
shortage in .Cole's accounts through the collections of 
the 1924 revenues. Plaintiffs seek to recover only such 
sums as were stolen or embezzled by Cole from his 1925 
collections, and we hold that it is an embezzlement of 
these revenues to use them for any purpose except to 
pay them over, and that it is none the less so because 
pOrtions of the 1925 revenues were used to discharge a 
shortage already existing in the 1924 collections.
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Another provision of the bond is that if the assured,- 
or any of them, were aware at the time of its execution 
of an existing embezzlement or larceny of revenues, that 
knowledge should operate to discharge the surety com-
pany- from any liability .on the bond; but it is a question 
of fact whether the assured, or any of them, had - this in, 
formation. Those who testified denied having this in-
fOrMation. But this provision of the bond hasP no appli-
cation here. If the assured were not aware of the 1924 
shortage when the bond covering 'the 1925-revenues was 
executed, they had the right to require the surety icomL 
pany to indemnify them for all money stolen or embezzled 
by Cole from the 1925 revenues, and it was an embezzle-
ment of the 1925 revenues to pay them out for any 'pur-
pose except to make settlement for that collection. 

Other . questions are discussed by connsel, but, in 
view of the fact that a new trial must be had in the 
Chancery court, we deem it unnecessary to diseuss them. 

- No appeal was prosecuted by Cole, but the appeal of 
the surety company has brought the entire proceeding be-
fore us for review, and the reversal Of the judgment re-
mands the entire matter for a new trial when the cause 
has .been transferred -to the chancery court, including 
the liability of Cole as well a.s that of the surety 
6ompany. 

For the error in refusing to transfer the cause to 
the• chancery 'court the judgment is reversed, and the 
cause remanded with directions to transfer. 

MCHANEY, J., dissents.


