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GATE CITY BUILDING & LOAN ASSOCIATION V. CROWELL. 

Opinion delivered June 11, 1928. 
1. BUILDING AND LOAN ASSOCIATION—ESTOPPEL—Where a building 

and loan association, holding a prior trust deed against certain 
property, did not know or have reasonable grounds to believe that 
the agent of another building and loan association had obtained 
the money with which to pay the loan, but permitted , such agent 
to make monthly payments in accordance with the loan contract, 
believing that such agent had taken' over the loan perionally, 
the prior mortgagee was not estopped to enforce payment of a 
note for the balance due, and to foreclose its lien. 

2. MORTGAGES—ASSUMPTION OF INDEBTEDNESS BY STRANGER.—As-
sumption of the mortgage indebtedness by' a purchaser of the 
mortgagor's equity in the property does not release the mort-
gagor from liability for the indebtedness. 

3. PRINCIPAL AND AGENT—LIABILITY FOR AGENT'S FRAUD.—Where 
lender gave to its agent a check payable to -the borrower, 
with instructions to satisfy a prior lien due by the bor-
rower and pay the balance to the borrower, it thereby constituted 
the agent its special agent, putting it in the agent's power to 
perpetrate a fraud, and hence the lender must bear the loss result-
ing from the agent's failure to make the payment as instructed. 

4. PRINCIPAL AND AGENT—LIABILITY FOR AGENT'S FRAUD.—Where a 
lender gave a check payable to its agent and borrower for -the 
purpose of discharging a prior lien, and the agent failed to , 
charge the lien, but absconded with the money, judgment for 
the lender against the borrower should be abated by the amount 
of the recovery of a prior lienholder on the mortgage which the 
lender's agent should have paid. 

Appeal from Miller Chancery 'Court; C. E. Johnson, 
Chancellor ; reversed. 

Arnold Arnold, for appellant. 
John D. Arbuckle, J.‘M. Carter and B. E. Carter, for 

appellee. 
HUMPHREYS, J. This is a proceeding instituted in 

the chancery court of Miller County by a,ppellants "against 
appellees to foreclose a deed of trust executed by Waiter 
E. 'Crowell and wife to it on May 21, 1921, on lots 1 and 
2, in block 67, in Kirby's Addition to the city of: Tex-
arkana, Arkansas, to secure money borrowed by them 
from the Gate City Building & Loan Association, evi-
denced by note of even date therewith. It was alleged
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that the lien created by the deed of trust was prior and 
paramount to a lien claimed against said property under 
a deed of trust subsequently executed by the Crowells 
on said property to the Home Building & Savings Asso-
ciation of Fort Smith, Arkansas. It was also alleged 
that a balance of $838.28 was due on the note under the 
terms of the contract. 

The issues joined by the pleadings and proof pre-
sented questions of whether appellants were estopped to 
collect a balance due upon the note from the Crowells and 
to foreclose the deed of trust against their property, 
and, if so, what amount was due unaer the terms of the 
contract; and, if not estopped, whether the lien to the 
Gate City Building & Loan Association was prior and 
paramount to the lien of the Home Building & Savings 
Association; and whether the amount due the Home 
Building & Savings Association by the Crowells should 
be abated by the amount, if any, of the amount of the 
recovery by the Gate City Building & Loan Association. 

The cause was submitted upon the issues joined by 
the pleadings and testimony introduced by the parties, 
which resulted in a judgment and decree of foreclosure 
in favor of appellants against the Crowells for $670.63, 
from which appellants appealed, because less than 
claimed, and from which the •Crowells and the Home 
Building & Savings Association took a cross-appeal; 
and a judgment and decree of foreclosure against the 
Crowells in favor of the Home Building & Savings 
Association, but abated the judgment by the amount of 
the judgment in favor of the Gate City Building & Loan 
Association. The Home Building & Savings Associa-
tion took an appeal from the order abating its judgment 
in the amount from the recovery in favor of the Gate City 
Building & Loan Association. 

Briefly stated, the facts reflected by the record are 
as follows :. On May 21, 1921, the Crowells borrowed 
$1,200 from the Gate City Building & Loan Association 
on the usual building and loan plan, executing a note for 
the amount and a deed of trust on the property hereto-
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fore de-scribed, to secure the payment of same. The note 
and deed of trust provided the plan for ascertaining the 
amonnt due in case of default. The instrument con-
tained practically the same provisions relative thereto 
as the instruments did in the case of Roberts v. American 
Building ce Loan Association, 62 Ark. 572, 36 S. W. 1085, 
33 L. R. A. 744, 54 A. S. R. 309; and the Gate City 
Building ce Loan Association v. Frisby. Dan Dewberry 
was the local agent of the Home Building & Savings 
Association at Texarkana, Arkansas, and . solicited the 
Crowells to transfer the loan they had from the Gate 
City Building & Loan Association to the Home Building 
& Savings Association. Crowell procured his abstraót 
to the property from the Gate City Building & Loan 
Association; telling its secretary at the time that he was 
going to transfer the loan to Dan Dewberry. Applica-
tion was then made to the Home Building & Savings 
ASsociation for a loam of $1,500, which was made in 
May, 1926. The money was sent to Dan Dewberry by the 
Home Building & Savings Association in the form of a 
check payable to:the Crowells and to "Dan Dewberry, 
agent," with instructions to him, as its agent, to see that 
the deed of trust to the Gate City Building & Loan Asso. 
ciation was , satisfied and to turn the balance of the pro-
ceeds of the check over to the Crowells. When the cheek 
arrived, the Crowells indorsed it, and Dewberry gave 
them his personal check for the amount coming to them. 
He then indorsed and collected the check himself, but 
did not pay the Gate City Building & Loan Association 
or procure the satisfaction of its- deed of trust, as , per 
instructions and in accordance with his promise to the 

• Crowells. Instead, he notified the Gate City -Building 
& Loan Associa-tion that he had taken over the Crowell 
loan personally, and continued making monthly payments 
thereon under the contract until November, 1926. After 
that time he failed to .make the monthly payments, and 
fled the country in the spring of 1927, without-paying off 
the loan. It was then discovered that he had handled 
quite a nuniber of loans in the same manner as he had
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the Crowell loan. Between November, 1926, and the time 
he fled, no delinquent notices of failure to pay monthly 
installments on the loan were sent to the Crowells by 
the G-ate City Building & Loan Association. The secre-
tary of the Gate City Building & Loan Association testi-
fied that he did not know that Dewberry was getting the 
money from the Home Building & Savings Association 
with which to pay the Crowell loan and other loans to' his 
company and appropriating the money to his own use ; 
that he - accepted the statement of Dewberry that he had 
taken the loan over personally, and allowed him to con-
tinue to pay the monthly installments under the provi-
sions of the Crowell contract. -Evidence was introduced 
tending to show that the secretary and office force of 
the Gate City Building & Loan Association knew how 
Dewberry was handling this and other loans. The chan-
cellOr found the Gate City Building & Loan Association 
did not know that Dewberry had got the money from the 
Home Building & Savings Association to pay the Crowell 
loan, and we cannot .say that the finding is contrary to a 
clear preponderance of the testimony. 

Tinder the facts reflected by the record, the Gate City 
Building & Loan Association is not estopped to enforce 
payment of its note for the balance due against the 
Crowellg and to foreclose its lien under the deed of trust 
to pay same as against the Crowells and the Home BuildL 
ing & Savings Association. Its lien against the prop= 
erty was prior and paramount to the lien of the Home 
Building & Savings Association. Under the finding of 
the chancellor, which is not contrary to a clear prepon-
derance of the testimony, the Gate City Building & Loan 
Association did not lmow or have reasonable grounds to 
believe that Dan Dewberry had obtained money from the 
Home Building & Savings Association with which to 
pay the Crowell loan, and that it allowed him to appro-
priate same to his own use in case he wouId make monthly 
payments in accordance with the Crowell contract. On 
the contrary, the chancellor found that the Gate City 
Building & Loan Association allowed him to keep up the
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monthly payments on the Crowell loan, upon his state-
ment that he had taken over the loan personally, mean-
ing, of course, 'that he had bought Crowell's equity, in 
the property, subject to or by the assumption of the pay-
ment of the 'Crowell indebtedness and lien. The assump-
tion of the mortgage would not release the Crowells from 
their liability for the indebtedness. 

Another question arising on the appeal is whether 
the Home Building & Savings Association judgment 
against the Crowells should be abated by the amount of 
the recovery of the Gate City Building & Loan Associa-
tion against the Crowells. The manner in which the 
Home Building & Savings Association sent the money 
to the parties put it in the power of Dewberry to per-
petrate the fraud. He was instructed to pay the Crowells 
their part of the proceeds out of the check and to satisfy 
the indebtedness due by the Crowells to the Gate City 
Building & Loan Association. The Home Building & 
Savings Association by this act constituted Dan Dew-
berry its special agent for handling the proceeds of the 
check, and, having put it in his power to perpetrate the 
fraud, must bear the loss. This particular question was 
involved in the case of Midland Savings Loan Com,- 
pany v. Home Building (0 Savings Association. It was 
ruled in that case that Dan Dewberry was the agent 
of the Midland Savings & Loan Company, and it 
must bear the loss. The check was made payable to 
the Shields and Dan Dewberry, agent, with instructions 
to Dan Dewberry to see that the mortgage lien upon the 
property in favor of the Home Building & Savings 
Association was paid and satisfied. 

The next and last question arising on the appeal is 
whether the court adopted the correct formula in ascer-
taining the amount due under the contract. The formula 
or rule adopted by the trial court was the formula or 
rule adopted by it in the cases of the Gate City Building 
& Loan Association v. Frisby, recently decided by this 
court. It was decided in that case that the rule in 
Roberts v. American Building ce Loan Association, 62
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Ark. 572, 36 S. W. 1085, was the correct rule by which 
the amount due should be determined, and, in reiterating 
the rule that should govern, this court said that the chan-
cellor "seems to have proceeded upon a wrong concep-
tion of what was decided in the Roberts case." The court 
then reiterated and interpreted the rule which should 
govern in cases of this kind. 

On account of the court's failure to adopt and cor-
rectly apply the rule in ascertaining the amount due, the 
decree must be and is reversed, and the cause is remanded 
with directions to ascertain the amount due under the 
rule in the Roberts case, as interpreted by this court in 

• the case of Gate City Building ce Loan Association v. 
Frisby. In all other respects the decree is affirmed.


