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Tur~NER v. CrTizENs’ Bank or Hickory Ripce.

Opinion delivered June 18, 1928.

JUDGMENT-—EFFECT OF DISMISSAL WITHOUT PREJUDICB.—A judgment
dismissing an action without prejudice cannot be pleaded
in bar of a second action, though the court erred in rendering

such judgment.
Appeal from Cross Circuit Court; W. W. Bandy,
Judge; affirmed. _
STATEMENT OF FACTS.
Citizens’ Bank of- Hickory Ridge instituted this
action in the circuit court of Cross County against
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M, E. Turner and D. C. Evans to recover the sum of
$500 and accrued interest, alleged to be due on two
promissory notes given by the defendant Turner to the
defendant Evans in payment of a traction engine. The
prayer of the complaint also is that the sum adjudged
to be due shall be a lien upon the traction engine.

The defendant M. E. Turner filed a motion to dis-
miss the complaint, and, as grounds therefor, set up
a state of facts substantially as follows: Said bank
instituted an action upon the same promissory notes
‘against the defendants in the circuit court of Craighead
County for the Jonesboro District. Judgment for $500,
the amount alleged to be due on the promissory notes
sued on, and the accrued interest, was asked against the.
defendants, and the prayer of the complaint also was
that the judgment be a lien on the traction engine. In
that suit the defendants denied the allegations of the
complaint, and further alleged that the defendant M. K.
Turner entered into a contract with D. C. Evans to
purchase a traction engine from him, which contract
is'in writing, and is made an exhibit to the answer. The
contract recited a consideration of $600, $100 of which
was paid in cash and the balance was evidenced by. two
promissory notes of $250 each, being the notes sued
on. The defendant Turner alleged facts which, if true,
showed that the engine was defective and its condition
materially different from that represented when the con-
tract of purchase was entered into between the parties.
Turner also alleged that the plaintiff bank knew of the
false representations made by HKEvans to Turner to
induce the latter to purchase the engine.

Over the objection of the defendant, the plaintiff
was permitted to dismiss the action in the circuit court
of Craighead County for the Jonesboro District, and
plaintiff subsequently brought it in the circuit court of

. Cross County. The notes sued on were introduced in
evidence, and it was also shown that they had been trans-
ferred in due course of business by D. C. Evans to
Citizens’ Bank of Hickory Ridge. The court overruled
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the motion of the defendant Turner to dismiss the com-
plaint, and rendered judgment against him in favor of
the bank for the sum of $500 and the accrued interest.
The defendant M. E. Turner has appealed from this
judgment. : , '

Cooley, Adams & Fuhr, for appellant.

Ogan & Shaver and Hawthorne, Hawthorne &
Wheatley, for appellee.

Hart, C. J., (after stating the facts). ‘Counsel for
the defendant Turner earnestly insist that the eircuit
court erred in overruling his motion to dismiss the com-
plaint. Counsel for defendant contend that the answer
of the defendant to the suit instituted against him. in
the circuit court of Craighead County was also a counter-
claim, and that the court erred in dismissing the cause
of action. Counsel contend that, although the matter
set up in his counterclaim constituted a defense to plain-
tiff’s cause of action, it was also of a nature that entitled
- defendant to affirmative relief, and that the -plaintiff
could not affect the right of the defendant to a trial
on his counterclaim by a dismissal of its complaint.. They
rely upon the principles decided in Lay v. Collins, 74 Ark.
536, 86 S. W. 281, and Church v. Jones, 167 Ark. 326, 268
S. W. 7, and other cases of like import. ,

- Conceding that counsel for the defendant is right
as to the law on this branch of the case, still the court
did not err in refusing to sustain his motion to dismiss
the complaint. It appears from the record. that the cir-
cuit court of Craighead County for the J onesboro Dis-
triet dismissed the whole cause of action in that court,
and this included what the defendant Turner called his
counterclaim. If the court erred in dismissing the cause
of action, the remedy of the defendant Turner-was to
appeal from the judgment. He could not allow a Judg-
ment to be entered dismissing the cause without preju-
dice, and then plead it in bar of a subsequent action.
The judgment of the circuit court was that the cause of
action should be dismissed without prejudice, and this
was tantamount to holding that the plaintiff could take
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a nonsuit, and that he had the right to bring a subsequent
suit on the same cause of action.

At most, it could only be said that the Judgment
of the cu'cult court dismissing the cause of action in toto
was erroneous. In doing th1s the court did not regard
the plea of the defendant Turner as a counterclaim. To
be such, it must amount to an independent cause of
action Whlch the defendant, if he had not been sued, might
have enforced as plaintiff against the bank. The circuit
court had jurisdiction to determine that the plea of the
defendant Turner was not a counterclaim by allowing
the cause of action to be dismissed; and, as above stated,
if Turner thought the judgment was erroneous, he should
have appealed from it. Not having done so, he is bound.
by the terms of the judgment, and cannot in a subse-
quent action have it reviewed. It follows that the judg-
ment of the circuit court in refusing to dismiss the com-
plaint of the plaintiff was correct.

"The notes sued on were introduced in evidence, and
the.record shows that they were duly transferred to the
plamtiff bank. Hence the court correctly rendered judg-
ment in favor of the bank against Turner on the notes
‘Therefore the ;]udgment will be affirmed.




