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~ SwmLey & Soxs v. GoopwIN.
Op1mon dehvered June 11, 1928.

APPEAL AND ERROR—NECESS‘ITY OF MOTION FOR NEW TRIAL.—In the ab-
© sénce.of a motion for’ neW trial, alleged errors in the trial, not
appearmg in the record proper, wull not be considered on appeal.

Appeal from Union Circuit Court, Second D1v1s1on,
W. A. Spear, Judge; affirmed. '

John Carroll, for appellant. .

Pope & Jenmings, for appellee. :

Woop, J. This action was instituted in the circuit
court of Union County by the appellees against the
a,ppellanbs for a writ of certiorari to quash a judgment
rendered in favor of appellants against appellees by
J. H. Lee, a justice of the peace of Bl Dorado Township,
Union County, Arkansas. It was alleged, in substance,
that the judgment of the justice was void ‘because 1o
service had been had upon the defendants, against whom
the judgment was rendered in the justice court. It was
- alleged that the defendants in the action before the JllS-
tice were not indebted to the plaintiff in that action in
any sum, iand that they each had a complete and perfect
defense to the action.
©  The writ of certiorari was issued and the docket of
the justice judgment was brought before the court.
Among other things it recites that a summons was issued
against the defendants and delivered to the constable of
the township in which the defendants resided. The jus-
tice recites that the plaintiff appeared, but that the
defendants 'did. not appear, and the judgment was
rendered against them by default. The Judgment of the
justice does not recite that the defendants in the action
before the justice were served with process. A
" A demurrer to the petlblon for certiorari was over-
ruled. In the answer to the petition for certiorari it was
set up, in substance, that all the papers in the original
action before the Jusﬁme in which judgment was ren-
dered against the’ petitioners, had been lost, except the .
docket entries of the justice showing the Judg'ment that
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was rendered against the defendants in that action, peti-
tioners herein. Said docket entries of the judgment are
set forth, and they recite, in substance, that the plain-
tiff filed an action on account before the justice in the
sum of $139.22; that summons was issued against the
defendants, and that on the day set for hearing the
defendants did not appear, and judgment was rendered
against them by default. The judgment, as above stated,
does not recite that summons was served. The docket
of the justice also shows that writs of garnishment were
issued on the judgment against the Chicago, Rock Island
& Pacific Railway Company, and that the defendants filed
their separate schedules, claiming that the amounts dne
them by the railway company were exempt. '

. The judgment from which this appeal comes con-
tains the following recital: ‘‘Whereupon, this cause
coming on to be heard on its merits, after hearing all
the evidence introduced by the parties herein, the court
finds that the judgment rendered on the 18th day of
December, 1922, by J. H. Lee, justice of the peace . of
El Dorado Township, in Union -County, Arkansas, in the
above entitled cause, is void for want of jurisdiction on
the part of said justice of the peace, J. H. Lee. It is
therefore ordered and adjudged by the court that the
aforesaid judgment entered as aforesaid -is null an
void,”’ ete. , .

There is a bill of exceptions in the record setting
‘out all the oral testimony upon which the cause was
heard. This bill of exceptions shows that the trial court
found that there was no service of process upon the peti--
tioners, Asa Goodwin and Hugh Goodwin, and that the
judgment rendered on the 18th day of December, 1922,
by J. H. Lee, a justice of the peace of El Dorado Town-
ship, Union County, Arkamsas, is void for want of jur-
isdiction on the part of said justice. The record does
not show that a motion for new trial was filed.
‘“Where a case is heard on evidence before the eourt

which it is necessary to bring into the record by a bill of
“exceptions, there must be a motion for a new trial, setting
up and assigning the grounds of error upon which the
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motion is predicated, in order to glve the court which
“tried the case an opportunity to review and correct those
errors. - Where the record before this court on appeal
does not show that a motion for a new trial was filed and
passed upon by the trial court, there is nothing that this
court can review.’”’ Kromer v. Central Coal & Coke Co.,
129 Ark. 86, 195 S. W. 370, and cases there cited.

The error complalned of on this appeal does not
appear on the face of the record itself. Burns v. Har-.
rington, 162 Ark. 162, 257 S. W. 729. Therefore, under -
the doctrine of the case of Kromer v. Central Coal & Coke
Co., supra, a motion for a new 'trla,l was necessary in
order to enable this court to review the judgment of the
trial court for the errors of which the appellanhs com-
plain. The Judgment of the tmal count is therefore cor-
rect, and 1t is affirmed.. ,




