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HUL’féMAN v. CARROLL.
Oplmon dehvered May 28, 1928.

- CONTRACTS—WHEN CONTRARY. TO PUBLIC POLICY. —A contract IS«

against public policy 1f it is 1nJurlous to the interests of the pub-.
lic, .or contravenes some established interest of society or some
public statute, or is against good morals, or tends to mterfere"

“with the public welfare.

CONTRACTS—FREEDOM  OF CONTRACT. —Publie pohcy requires ‘that
every man shall be at liberty to work for himself, and shall not -

be at liberty to deprwe himself or the State of his labor, skill

or talent by any-contract that he enters into.

CONTRACTS—CONTRACT - PRECLUDING COMPETITION. —When one.has
by skill or other means obtained somethlng which "he wants to

_sell, he should be at liberty to sell it in the most advantageous

- way in the market, and to do so he may preclude himself from

entering into competition with the purchaser, and may enter, into.
any stipulation not unreasonable in view of the subject-matter
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4.°. PLEADING—ADMISSIONS BY DEMURRER.—A demurrer to a com-
« -plaint admits the allegations thereof to be true.

5. CONTRACTS—RESTRAINT OF TRADE.—A contract entered into he-.
"tween a purchaser and vendor of a filling station, whereby the
vendor agreed not to engage in competition at the place of busi-
ness across the street by the, sale of gasoline at an equal or
lower price than the purchaser, held not against public pollcy

6. INJUNCTION—VIOLATION OF CONTRACT. —Equity will restrain
-+ violation of a contract preventing the vendor of an oil filling
station from competing with the purchaser at a place of business
across the street, where violations of the contract contmued from
day to .day.’
7. INJUNCTION—VIOLATION OF CONTRACT—SUFFICIENCY OF‘ COM-
PLAINT.~—A complaint for injunction against a- breach of con-
* tract preventing a vendor of an oil filling station. from compet-
. ing at a place of business across the street, _alleging that pldin-.
tiff purchased in consideration of the vendors agreement no’c
:'to compete, held to state a cause ‘of action.

Appeal from Pulaski Chancery Court; Frcmk H. .-
Dodge, Chancellor; reversed.

Owens & Ehrman ‘and St. C'lcm H-ultsma/n, for-

appellant. ‘ ‘ o
"~ Tom F. Digby, for appellee.

MesuAFFY, J. The appellant in July,; 1927, pmchased
a-gasoline ﬁlhng station from the appellee, paying there-
for $6,000.- Appellant brought this suit, and alleged that,
at the time he purchased the property, he 1nformed the
appellee that he intended to sell gasoline at a prlce less
than the prevalhnfr prices-at other: filling stations in ‘the*
city. That, in all probability, the other companies would
try to freeze him-out of business by selling gasoline at a
nearby station for less than the price set’ by the appel--
lant.. He told -appellee that he would notipurchase the"
property unless appellee would agree not'to enter- ‘into
any such combination or sell gasoline at a price equal to.
or less than the price charged by appellant The appellée-
stated that he did not care anythmg about the gasoline’
business, and if appellant would give him $6,000 he would
let him have the property whlch was located across- -the -
street from appellee’s garage, and appellee would not"
sell gasoline at a price equal-to or-less than the.price
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charged by appellant. - Appellant alleged that, relying
on this statement, he paid appellée the money, and began
selling gasoline fou_r cents cheaper -than the ‘generally
prevailing prices. = About' ‘two monthis ‘later appeéllee -
started selling gasoline one cent cheaper per gallon than
the price charged by, the plamtlff Co e s

. This suit was then filed:in the chancery. court askmcr
that appellee be enjoined from a further breach of h1s
contract, and for’ damages. A demurrer-was filed'to the
complamt which was by the ‘chancellor sustdined; and to
reverse the order sustalmng the demurrer and. d1sm1ss1ng.
the complaint, {his appeal is. prosecuted )

The demurrer was as follows: .(1) That. the “com-
plaint did not state’a cause of, -actionin equlty (2) That
the alleged contract upon which' the adtion was based
was on its face void and unenforceable. (3)° That plam-
tiff had an adequate remedy at law.: ..~

The a:ppellee first contends- that the - eontract 'oT!
agreement is void because it’is in restraint of trade,and
therefore contrary to public policy. A contract; of-
course, is against public policy if it.is iniany way iﬁjuri—
ous to the interest. of the public or:contravenes. some
established interest of society, or if it contravenes a.pub-.
lic. statute,: or.is against good morals, or tends to inter--
fere with the public welfare. ; 2 ,

“‘Public policy: requires that every ‘man shall be at_
hberty to.work for himself, and shall not.be:at liberty.
to;deprive; himself or the State -of his labor, :skill, or tal-
ent, by-any. contract that he: enters into.. . On .the other
- hand, publie policy requires that;when a. man has, by. skill
or by. any jother, means, .obtained somethmg which ‘he
wants to sell, he should be at liberty to sell it:in the most
advantageous way in the market; and in order-to' enable .
him to sell it advantageously -in-the market, it-is neces-
sary.that he should. be:able to- preclude hlmself from.
entering into competition with the purehaser. . In .such
a casextizzzome-nuhlie policy that enables him to do ‘this
does not-restrain him from alienating that which-he wants
to alienate, and therefore enables him to enter into. any
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'stlpulatlon ‘which, in' the’ judgent of the court, is not

unreasonable havmg regard’ to the sub;]ect matter of

‘the contract. "There:'are séveral reasons for upholding

4 covenant'on the part’of the vendor in all such-cases to

-désist from™ the business in competltlon with the pur-

chaser, which do hot obtain in other'cases. In the first
place; the ‘restraint i is partlal in the sense that it covers
only the'time and locahty during and in which the vendee

‘carries on ‘the” business ‘purchased; and beyond these

limitationis the- seller is at liberty to carry on the same

‘business. *Then, too, the vendor receives an equlvalent
“"for his" partlal abstention from that business in the
“iner eased price paid him for it on account of his cove-

nant ;'and his entering into atid’ observance of ‘the cove-

‘nant ‘not’ only do not’ tend'to his pauperization to the detri-
-mént of the pubhc, but,”on the contrary, by securing to
‘himnithe full’ value of his business and its good will, a

value which ‘hé has an- absolute right to’ secure in thls
way; the covenant operates to his affirmative: pecuniary
benefit and against his- 1mpoverlshment in that, while
being paid for des1st1ng from the particular busmess in
the locality covered by it; he ‘may still enter upon other

-pursmts ‘of “gain in"the:same locality, or upon-this one.
-in’ 6ther localities. -Finally, while such covenants pre-

clude ‘the competltlon of ‘the covenantor, it is ordmanly
neithér their purpose nor effect to stifle compet1t1on gen-
erally’in the locahty, nor-to prevent it-at all'in a way or

‘to an'extent injurious‘to the ‘publie, for the business in

the-hands of" ‘the purchaser is carried on just as it was

in the hands of ' the vendor; the former merely takes the

place- ‘of*the latter; the commod1t1es of the trade are as
open ‘to the public: as they were before, the same competl-

‘tion-exists as existed’ before, there is the same’ employ-.
:mient’ farnished to. others after as- before, the profits of
-the busmess go as they did before to swell the sum of

publi¢ wealth the public has the same opportumtles of

-Durchasmg, if it is a mercantile business, and produc-

“tion is not lessened 1f 1t is a manufacturmg p]ant 6
R CrL: 793. SR
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The demurrer, of course, admits that appellant paid
$6 000 ‘for the land because the appellee promlsed that
he would-not erigage in competition with him in his place
‘of business across the street. According to the allega-
_tions. of the complaint, appellee made this agreement
and would ‘not have been able to sell his place for the
$6 000 to appellant if he had not made it. It does mnot
undertake to prohibit him from selling gasoline anywhere
else except at the place across the street, at any price .
he. may wish to sell it. It does not seek to prohibit or
1nterfe1e with the sale of any-other person at any locality,
but it alleges that appellant desired to purchase it for
_the purpose of selling gasolme to 'the public at four
_cents below the.prevailing prices, and expected compe-
_tition. from others, and expected that they would try to
destrOy his business by selling cheaper than he could
.afford to sell. -He therefore contracted with the appellee
that appellee would not engage in this competition at his
place of business just across the street from the property
purchased The contract, if enforced, would in no way
1n]ure the public, and is not against pubhc pohcy

;.. This .court very. recently said:- .

‘ .“There is no-hard. and fast rule in this State as-to

What cont1acts are void as being in restraint of trade,
.and each case must-be Judored accordmg to its own faects
and clrcumstances It -is also well settled that a person
may legally purchase the business of another for the
.purpose of removing competition, with an agreement on
_the part of the seller not to carry on the same business in
.the same place for a limited period of time. Covenants of
th1s kind operate to prevent the seller from engaging in
A busmess which he-sells, so as to protect the buyer.in
_the enjoyment of what he has purchased and to enable
.the seller to get the.full value of his property, including
»the good will.of his business: In genelal this does not
1nJu1e the public, because his business is open to all other
_persons, and there is little danger that it will suffer harm,
Af the busmess is. profitable. - The agreement could in no
‘sense prevent other persons from entering the business,
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if;-they should see it- was a profitable one.”’” Robbins. v.
Plant, 174 Ark. 639, 297 S. W. 1027;;Shapard, v. Lesser,
+127:Ark. 590, 193 8. W. 262, 3. A. L. R. 247, and cases.cited ;
-Wakenight v. Spear .& Rogers, 147 Ark. 342, 227 8. W.
.419; McSpadden v. Leonard, 159 Ark. 193,.251.8. W. 694;
.Bloom v. Home Ins. Agency, 91 Ark. 367, 121 S. W. 293.

- Ttis not contended that the contract involved is either
in violation of law or immoral, but the contention is that
At is contrary to public policy: : -

Thé appellee calls attentlon 'to ard Telies on’ the case
of Anderson v. Shawnee Compress Co., 17 Okla. 231, 87 P.
.315,15 L. R. A. (N. S.) 846. In that case.the court said
that the pubhc Welfare 18 the fir st considerationi to which
“'the courts will 160k; and then, thie questmn of whethe1 the
“restraint apon the one party is or is not greatel ‘than the
protect10n of the other requ1res And the cou1t further
sa1d
“The real the Verltable, purpose actuatlng the ofﬁ-
“cers of the; Gulﬁ Compress- Company, as. dlsclosed by its
_plan of° orgamzatmn and mode of operation, and as mani-
fested by the 01rcumstances surroundmg the. conduct. of
1ts buslness and the’ results of 1ts management by them,
18, beyond reasonable questlon to0.. place within their
power the control of the compress, 1ndustry, by purchas-
ing or leasmg those plants .which_.are, advantageouslyv
located in each of . the hauhng districts .or _territories
established by the carriers in thelr cotton tarlffs ok
It may be true, as declared. upon the Wltness stand by its
pres1dent that ‘such is not the- purpose of this orgamza-
“tion; then the 1ntent10n ‘of 'its officers, as evinced i in the
declaratmns _which fall. from their lips, is at wide vari-
_ance from the - purposes ev1denced by the results they
have brought about 1, L .
The facts in, that case are'so dlfferent that the quota-
tion from,, 1t by appellee has no application. here.:: But
we thmk a reading ,of. the Oklahoma. case.will.convince
one, ‘not only of the difference between the two:cases, but
that, according to the principles.® announced by the
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Supreme Court of Oklahoma, the contract in the instant
-case is not contrary to pubhc policy.
‘Appellee calls-atfention ‘also to the’c¢aseof Natzonal
- Phonograph Co. v. Schlegel, 117 Fed. 624.- In that case
the defendants filed a stipulation agreeing to an injune-
tion.” They agreed:to be enjoined. But the ¢ourt said:
£“Why do defendants agree to be enjoined? Is it simply
to save-costs? . Is not the contract one that stifles trade?
"And if it is such a contract, should this court enforce it
by the great writ of 1n3unct10n°’ Are the parties to the
contract alone concerned in its enforcement?”
Then the court further sa1d o -
‘‘Injunctions are not granted as of course "and
should not be granted when it is believed, as T do beheve
that such a writ would be 1mpr0perly used. As an :
injunction is not requlred to coerce the defendants in thls
case, they, in effect, having agreed to comply with com-
plainant’s, demands, for what can the writ be used?
Undoubtedly to intimidate or ‘terrorize others engaged
‘ih fhe like business.. It will bé used to hold up to others
that' this court has recoon1zed the Vahdlty of the con-
‘tract. The decree of th1s court will be used for advertis-
"mg literature; and, before a decree should be so used, it
“should be qulte certaln that such a decree is required as
between the parties to the record. Behevmg that such a
‘decree is not required as between. the parties to the rec-
ord herein on such grounds, the writ, although agreed to
by the partles should be denied.”” "
~ In that case the court found, not only that the’ par-
ties agreed to an 1n3unct1on, but they were already com-
‘plying Wlth the contract, and that, so far as the parties
themselves were concerned there was no occasion what-
‘ever for an injunction, but it was sought for the purpose
of terrorizing others and compelling others to comply
with the wishes of the complainant. - But there is no inti-
mation or suggest1on in the-above case that an injunction
" would not be granted to prevent the violation of a con-
tract which was entered into by the partles and was not
in restraint of trade. '
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«. Appellee; next calls_ attention,to. 22 Cyc. 866, . It is
true that it is there stated that, before a.court will enjoin
"a breagh, there must be no doubt about the validity of the
“contract and its terms must be.clearly proved and the
fact of breach established beyond doubt.. But we have
the facts here stated in the. complamt and admitted- to be.
true so far as the demurrer i is concerned.

+ ‘““Where one has. made’a valid contract re'stricting
the use to. which he may put his land, a violation of such
restriction by him will be restrained by injunction; such
covenants. are usually made-at -the time of-a conveyance,
the grantee agreeing not-to use the land:conveyed in cer-
tain ways, or the grantor. 11m1t1ng hlS use of other land
retained by him.’? 22 Cye. 859. S St

If the contract is not contrary to public policy and
the violations of the contract are continued from day to
day, like the selling of gasoline, and the contract is not
unreasonable, a court of equlty W111 restram the vrola-
tion of the contract :

““The complainants are therefore entitled to a decree
restraining the defendant from carting over any of the
avenues in the park any stone taken from h1s lot for any
purpose, except such loose stones as it'is necessary to
remove for the purpose of- ﬁttmg his lot.for bulldlng and
occupation.’’ - Haskell v. Wright, 23 N. J. Eq. 389.

The Suprerie Court of M1ch1gan, wliere the contract'
involved was alleged’ to be in restraint ‘of trade, .Wwhere
it is. sought to restrain one from carrying on. the ice
business, said: ‘‘The rule is that contracts of this nature
will-be-enforced in' equity ~where the restraint is only
partial; bemg limited as to-time and _place, and: Where rea-
sonable grounds exist for 'the restraint, and Where it is
founded on a good cons1deratlon 3 .Up River Ice Co. v.
Denler, 114.Mich. 296,-72.N..W. 157, 68, A. S. R. 480..

‘The court in-the above case :a-ls0‘1'1eld—‘thait’>the-fact
that there was no time limit for which the séller must
refrain from .carrying on the business,would not render
the agreement invalid. il el e o




440 [177

“While; according to the allegations of the complaint,
there is-mo time limit in- the contract involved in the
instant” case, ‘yet the restrictions were especially limited
by the’contract to the lot across the street from the one
purchased - by appellant The contract does not under-
take to prevent : any other persons from engaging in com-
pet1t1on with appellarit; nor to prohibit-appellee from sell-
ing gasoline:wherever:- he may wish, and at.any price for
which he may wish to sell, except at his place of business
across the street from the lot purchased by appellant.

We think: the compldint states a cause of action, and
the ‘décree is.-therefore reversed,. and - remanded with
directions: to overrule the demurrer, and for further
proceedings not inconsistent with this opinion. -

v o sy
L




