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_ MaroNEY v. STATE.

Buram v. Stare (No. 3453).
Stuart v. State (No. 3463).
Opinion delivered May 21, 1928.

1. JURY—BXAMINATION OF JURORS.—It was not improper for the
i court to question jurors as to whether they would disregard testi-
mony procured by a detective, even though they believed it to be
true and sufficient, with other testimony, to convince them beyond
a reasonable doubt of defendant’s guilt. '
% 2, JURY—DISCRETION OF COURT IS PASSING ON QUALIFICATIONS.—A
) large measure of discretion must be allowed to the trial court in
passing upon the qualifications of the jurors.

3. "~ CRIMINAL LAW—ASSIGNMENT OF ERROR.—Alleged error in admit-
ting testimony over accused’s objection cannot be considered on
appeal unless assigned in the motion for new trial.

4. ,CRIMINAL LAW-—EXCUSE FOR ABSENCE OF WITNESS.—It was not
error in a criminal case to permit the sheriff to testify as to hav-
ing received a telegram from ‘a witness in another State stating
that he had been injured and would be unable to attend the trial.

5. CRIMINAL LAW—OTHER OFFENSES SHOWING COURSE OF CONDUCT.—
In a prosecution for selling intoxicating liquor, it was not error
to admit evidence of other similar offenses where the jury were
cautioned to consider such evidence merely as showing defendant’s
course of conduct.
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Appeal from Bradley Cmcmt Court; Turne'r Butler,
Judge; affirmed.
S Clary & Ball, for appellant :
: H W, Applegate Attorney General, and John L
Carter, for appellee
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Kirsy, J. Henry Maroney prosecutes this appeal
from a judgment of conviction for the crime of selling
intoxicating liquors, fixing his punishment at one year in
the State Penitentiary.

Two errors are assigned for the reversal of the
judgment, the first that the court erred in the examina-
tion of the jurors on their woir dire, and the admission
of the testimony of Lee as a witness.

The record discloses that the court said to the jury:

‘‘Gentlemen-of the jury, it may develop, on the trial
of this case, that the State will depend in part, to what
extent I just now am not advised, on the testimony of a
special agent or detective. Now I am going to ask you
if you, any of you, are so prejudiced against a man who
‘engages in that course of transactions to the extent that
you would fail or refuse to bring into court a conviction
upon that testimony, although you might believe that
testimony was true?

¢“If, gentlenien, it should appear that the S'ratu could
rely upon the testimony of a detective to secure a con-
viction in this case, if you should believe, from the test:-
mony of the detective and together with all.-the other facts
and circumstances, that the defendant was guilty, and be
convinced of that fact beyond a reasonable doubt, would
yvou find him guilty, notwithstanding that you might

resent in some way the manner in which the testimony.

was secured? , 4

‘I judge, gentlemen, by your silence, that you would
not let yourselves be prejudiced against the testimony
hecause it was given by a detective, to the extent that
you would disregard it, if you believe it to be reasonable
and true. I am taking it for granted, gentlemen, that,
although you might resent in some degree the manner in
which the testimony was secured, yet if, from it and all of
the other testimony in the case, you should believe beyond
a reasonable doubt that the defendant was guilty, you

would find him guilty. Now, if there is any man that -

could not do that, let me know it.”’
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Objections were made, .overruled, and . exceptions
saved to each of these questions and statements '

Appellant insists that this question was nnproper,
invaded the province of the jury, and precluded them
from the exercise of their own judgment in weighing the

testlmony of the Wltnesses, and cites the case of Turner
v. State, 171 Ark 1118, 287 S VV 400, in support of’ hlS

, pos1t10n

It is appar ent trom the questlons of the court that
it was only the intention in asking them to ascertam
whether any ‘of the JllI'OI‘S were s0. prejudiced against
testimoily procured or glven by a detective that. they _
would. disregard it, even though they believed it to be
reasonable and true, and sufﬁcuent with all the othel
testimony in the case, to convmce them beyond a reason-
able doubt of the guﬂt of ‘the defendant. Thé j jury Would
have no right, of course,. to dLsregard the testlmony of
any witness if they beheved it to be reasonable and true,
and the conrt assumed, from the silence of the jurors
questioned, that they would not arbltrarlly dlsregard

‘'such testimony, and held them to be qualified jurors.

This was not an invasion by the court of the peculiar

- province of the jury to determine.the weight and effect to

be given the evidence of any witness, nor.a usurpation. of
that funetion. A large measure of- Jur1sd1ct10na1 discre-
tion must be allowed the-trial court in passing upon the
quahﬁcatmn of jurors and ascertaining the state of mind

of the jurors under examination.affecting their compe-

tency. Jackson v. State, 103 Ark. 21, 145 S: W. 559; Mac-
lin v. State, 44 Ark. 115 None of the jurors, 1n fact,.

‘_answer ed the question propounded by the court, nor were
any of them excused by the court as 1ncompetent and

this assignment of error cannot be sustained. .

The error complained of in the admlssmn of the testi-
mony, over appellant’s objection, of the sheriff, John
C. Lee; relative to the whereabouts of witness Harper
cannot -be considered, not having been assigned in the
motion for a new- trlal Poe v. State, 168 Ark. 167 269,
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S. W. 355; Owens v. State, 169 Ark. 1118, 278 S. W. 3;
Nordin v. State, 143 Ark. 364, 220 S. ' W. 473.

The judgment is accordingly affirmed.

In 3463, an appeal by O. G. Stuart from a conviction
for the sale of intoxicating liquors, the errors assigned
are the same as in the Maroney case, which is decisive
herein. The error as to the admisswn of the testimony
of Sheriff Lee relative to having received a telegram
from Jonesville, La., from witness Harper, stating that
he had had a fall and would not be able to attend the
trial, in which he had been recognized to appear, was
‘properly ass1gned in the motion for a new trial herein.

There was no attempt on the part of the sheriff to
relate any statement of the absent witness relative to his
knowledge or testimony about the transaction, and cer-
tainly no prejudice could have resulted from the sher-
iff’s statement that he had received a telegram from
him, showing he was out of the JuI‘lSdlCthn and unable
to attend the trial, and the judgment is affirmed.

In 3453, an appeal by Ed Bulah from a judgment of
conviction for the sale of intoxicating liquors, only two
assignments of error are insisted upon for reversal, the
one relative to the questioning of the jurors on voir dire
as to whether they would arbitrarily disregard the testi-
mony of a detective in the case, having been passed upon
adversely to the appellant’s contention in the Maroney
case, supra, is controlling herein.

The other assignment being that the court erred

in allowing the introduction of incompetent testimony in
permitting Glover, a justice of the peace, to testify from
memory and without his docket that Ed Bulah had been
convicted in his court on the 17th day of May, 1926, upon
a plea of guilty for transporting alcoholic hquors, and
- Ted Gates, a deputy sheriff, to testify that he had
arrested the defendant transportm_g a quantity of liquor
at that time. .
The record discloses that, in‘overruling the objection
to the testimony of witness Glover, the court admonished
the jury that it should receive with caution his testimony,
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and not receive it as tending to show whether or not the
defendant is guilty of the specific charge of selling liquor
for which he was being tried; that the only reason and
purpose for which the ev1dence could be admitted was to
show the course of conduct of defendant. No error was
committed in the admission of this testimony, under the
admonition of the court to the jury limiting its considera-
tion to the particular purpose, and specially cautioning
the jury that it could not be considered as tending to
show the guilt of the defendant upon the charge upon
which he was being tried. See Taylor v. State, 169 Ark.
589, 276 S. W. 577; Mobley v. State, 135 Ark. 475, 205
S. W. 827; Noyes v. State, 161 Ark. 340, 256 S. W. 63;
Tong v. State, 169 Ark. 706, 276 S. W. 1004.

The same direction was given to the jury about the
consideration of the testimony of the deputy sheriff rel-

ative to thie apprehension of the defendant for trans- -

porting liguor, for which he pleaded guilty in the justice
court, as was given for the consideration of the testimony
of witness Glover, who testified about said eonviction,

-and no error was committed in the introduction of said

testimony, since the court expressly limited the jury to
its consideration for the particular purpose, and admon-
ished it that it could not consider it for any other pur-
pose

There bemg no preJudwlal error in the record the
judgment is affirmed.




