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Burr v. WALKER. .

- Opinion delivered May 21, 1928..

HOMESTPAD—LOSS BY SEPARATION, OF FAMILY.—While no one can acquire
. a homestead unless he is a married man or the head of a family,
one who acquires a homestead while married or the head of a

family does not subsequently losé his right thereto, even though
he may not have a wife or family living with him,

Appeal from- Hempstead Clrcult Court J. H.
McCollum, Judge; affirmed.

4. F. Auer for appellant. '

"~ MEHAFFY, J Appellant obtained a judgment in the
Jjustice court of Howard County and filed same in the
office of the circuit clerk of said county, and- subsequently
filed a transeript with the circunit clerk of: Hempstead
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County and had execution issued and directed to the
sheriff of Hempstead County, and the sheriff levied on
the lands occupied by the appellee.

Appellee gave notice, and filed his claim of exemp-
tion -with the circuit clerk of Hempstead County; claim-
ing the land levied on as his homestead and exempt from
execution. The clerk sustained the claim, and issued
supersedeas, and appeal was taken to the circuit court,
and on the trial in the circuit court appellee’s claim of
exemption was sustained, and from that Judgment an
appeal was taken to this court.

The appellee had lived on the land about 23 years.
His wife had died, and he continued to live on the land,
and finally married a second wife, from whom he obtained
a divorce on the 12th day of November, 1926. On the
8th day of November, 1926, the transcnpt of the judg-
-ment was filed with the circuit clerk of Hempstead
County. ‘After appellee obtained his divorce in Novem-
ber, 1926, he married again, and-i 1s stlll living on the land
in questlon :

It is the contention of the appellant that, upon the
filing of the transcript with the circuit clerk in Hemp-
stead County on the 8th day of November, 1926, said
judgment became a lien on the land immediately upon
the granting of the divorce on the 12th day of November.
That the lien attached as soon as appellee was divorced,
and it is contended that the homestead exemption is

not for the benefit of the husband alone, but to enable -

him to care for his family or those dependent on him
for support, and that, when he is no longer under obliga-
tion to support any one, he has no homestead exemption.

Appellant calls attention to a number of cases, but
most of the authorities referred to by appellant are
unlike the instant case.

The undisputed proof is that the appellee has lived
on the place that he claims as his-homestead for 23 years;
that his wife died, and he afterwards remarried, was
divorced from the second wife, and then married again,
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but during all this time he lived on the place claimed as
exempt and occupied it as a homestead. No one can
acquire a homestead unless he is at the time a married
man-or the head of a family. But if, while a married
man or head of a. family, he acquires a homestead, he
does not lose his right to-claim it as exempt because his
wife dies or because he is divorced, even though he may
have no family living with him..

‘“While the husband may retain‘his homestead under
the statute of this State, after having acquired it as the
head of a family, though his wife may have obtained a
divorce against him and he literally have no family left
him, he has been allowed to retain-his homestead; but
he could not now declare upon an original homestead, as
he is not the head of a family.”” Waples or-Homestead
and Exemption, 74. _ o

The authorities are not in harmony on the question
involved. 'There are authorities to ‘sustain the position

‘taken by appellant, but this court has announced the rule

which prevails in this State, and, the question having
been decided by this court, it is unnecessary to cite or d1s-
cuss decisions of other States

This court has said:
“On the next, pornt as to Whether the land seized

"and sold under the execution was the homestead of the

defendant, the chancellor found that Thomas was, for a
period of about ten years, the head of a famﬂy, and
resided upon the land in question, of which he was the
owner, and that he has continued to res1de upon this land, .
and st1ll resides npon it and claims it as a homestead.

. The chancellor thereupon held that the land . was his

homestead, and exempt from execution. On this ques-
tion we feel that there is more room for: doubt, but, after
consideration of the evidence, we think it is suﬁ"lment to

- uphold the finding that Thomas, after the death of his

father, owned and lived upon this 110 acres of land, that
his mother and a single sister lived with him, that he
supported them, and-was the liead of the- fanuly This
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being so, it follows that he was entitled, as the head of
a family, to claim this land as a homestead. Afterwards,

in the course of time, his mother and sister died, and he

has now no family. But, though a man cannot acquire a

homestead right without a family, yet, when the home- -

stead estate is once acquired, he is not, under the law
as construed by the decisions in this iState, deprived of
it by the loss of his family. When the association of

persons which constitutes the family is broken up, .

whether by separation or the death of some of the mem-
bers, the right of homestead continues in the former head
of the family, provided he still resides at his old home.”’
Baldwin v. Thomas, 71 Ark. 206, 72 S. W. 53.

In the instant case the appellee acquired this land
while he was the head of a family, occupied it as « home-
stead, and he was not deprived of it by the loss of his
family. It is true he could not have acquired a home-
stead if he had not been the head of a family, but, hav-

ing acquired it and occupied it while he was the head of

a family, the fact that his wife died or that a divorce
was granted would not-deprive-him of the right to claim
his homestead as exempt if he still resided on it, as the
appellee does in this case. '

We think the case above referred to, of Baldwin v.

Thomas, is decisive of this case. The judgment is there- -

fore affirmed.
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