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Porrock v. Hamm.
Opinion delivered May 21, 1928.

DAMAGES—AWARD FOR PERSONAL INJURIES.—An award of $10,000
to-a 26-year old girl for permanent injuries to her pelvis, resulting
in shortening of a limb and producing a condition which may in-
terfere with the normal process of child-bearing, in addition to
much suffering, held not excessive.

AUTOMOBILES—VIOLATIONS OF TRAFFIC LAWS.—Violations of State
traffic laws are merely evidentiary of negligence, and not con-
clusive of the issue.

AUTOMOBILES—VIOLATIONS OF TRAFFIC LAWS—INSTRUCTION.—An

* instruction merely declaring what acts constitute a violation of

the State.traffic law and telling the jury that they might consider
any violations thereof in determining the issue of negligence,
but not instructing the jury to find for plaintiff if the driver of

defendant’s truck violated the law, was not objectionable as .
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charging that a violation of the traffic law constituted negligence
per se.

4. TRIAL—REFUSAL TO REPEAT INSTRUCTION.—It was not error, in an
action for-injuries received in being run-over by a truck, to refuse
to charge that traffic statutes create no civil liability and are to be
considered only in passing upon the question of negligence, where
the court charged that a violation of the statutes does not establish
neghgence as matter of law.

5. NEGLIGENCE—CUSTOM TO PASS IN FRONT OF STREET CAR.—Proof
of a general custom violative of a city traffic ordinance to the
- effect that passengers alighting from street cars at a certain inter-
section had for many years passed around in front of the street
- cars ‘held properly-admitted in a pedestrian’s action for injuries
when struck by a truck where the driver violated another traffic
ordinance by passing the street car on the left side, and violative
of the former ordinance, did not constitute negligence per se.
6. NBEGLIGENCE—CUSTOM TO PASS IN FRONT OF STREET CAR.—The
court cannot say, as matter of law, that walking in front of a
. street car which had stopped for the purpose of allowing its
.passengers to get on and off was an unreasonable thing to do,
especially where the motorman waited for alighting passengers
to do so.

7. AUTOMOBLLES—KNOWLM OF CUSTOM.—Where the driver of

defendant’s truck had been delivering goods for defendants for
over five months when the injury occurred, the jury could rea-
sonably draw the inference that he was familiar with the custom
of passengers -alighting from the street car at a certain point to .
pass in front of the car before it started again.

8. AUTOMOBILES—CONTRIBUTORY NEGLIGENCE.—In an action for

injuries to plaintiff struck by a truck in attempting to pass a
- street car on the wrong side, evidence that plaintiff in alighting
looked both ways and did not see the truck, held to present to the
jury the question whether plaintiff was guilty of contributory
negligence.

Appeal from Sebastlan Circuit Coulf Fort. Smlth
District; J. Sam Wood, Judge; affirmed.

Dazly & Woods, for appellant

Pryor, Miles & Pryor, for appellee.

HumpurEYS, J. Appellee, a young woman twenty-

six years of age, and an employee of the First National

Bank, while on her way to lunch was run -over and
mjured at the intersection of North B and 17th Streets,
in the city of Fort Smith, by an automobile truck owned
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by appellants, which was being .driven by a mnegro, Ike
Zackery, while delivering goods for them.

Appellee got off an east-bound street car, when it

stopped at the intersection of said streets in a residential

portion of the city, and, in accordance with a general
custom, passed north in front of the street-car in the
direction of her home. This action on her part was con-
trary to the traffic ordinance of the city, which required
pedestrians, after alighting from street cars, to proceed
to the right-hand curb of the street. When starting to
get off the car, appellee looked west, and, as she alighted,
east, to see whether any automobiles were approaching
from either direction, but did:not observe this truck, or
any other.

The testimony introduced by appellee tended to
show that, just after she passed beyond the line of the
- street car, she was struck by the truck, which approached
rapidly, without warning, from the east on E Street and
on the left or north side of the standing street car, and
she was hurled to the gutter.-

The testlmony introduced by appellants tended
'to show that the truck slowly approached the street car
to the rear and left-hand side thereof, and that appellee
passed in front of the street car and east, to a distance
of about twenty-five feet, and, while hurriedly crossing
Seventeenth Street, between the street-car tracks, sprang
in front of and was struck by the truck, which the driver
had turned to the south around the street car, in an effort
to get on the right-hand or south side of Seventeenth
Street. This action on the part of the driver of the truck
was contrary to the traffic ordinance of the city, as well as
the State traffic law, which prohibited drivers of motor
vehicles from overtaking and passing any street car pro-
ceeding in the same direction when the street car had
stopped and when a traversable portion of the highway
existed on the right of -said street car, and which
restricted the speed at which drivers might drive motor
vehicles, and which required them to stop in ten feet in
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the rear. of street.cars when they had stopped, until
alighting passengers could reach the adjacent sidewalk.

As a result of the collision appellee was removed to
a--haspital in an unconscious ‘condition, where she was
compelled to remain three or four weeks for treatment.
An X-ray examination developed that one  of her toes
was broken, one of her shoulders slightly fractured, and
her pelvis fractured on one side. She also received a
number of cuts and bruises. Her hips and thigh were
placed in a plaster of paris cast. She suffered a great
deal, and still suffers. The result was a.tilted. pelvis,
which caused the shortening of three-fourths of an inch
of one limb and the probable interference with or pre-
vention of the normal process of child-bearing. .

Appellee brought suit against appellants in the cir-
cuit court of Sebastian County, Fort Smith District, to
recover damages for the injuries, alleging that she
received ther on account of the neO“hgent operation of
the truck by their driver. :

Appeéllants filed an answer to the complalnt deny—
ing negligence on the part of their driver in operating
the truck, and interposing the further defense of con-
tributory negligence on the part of appellee
.~ The cause was submitted upon the issues joined by
the pleadings, ‘the testimony adduced by the parties
responsive thereto and the instructions of the court, which
resulted-in a verdiet and consequent judgment in favor

‘of appellee for '$10,000, from which is this appeal.

‘Appellants’ first contention for -a reversal of the
Judgment is that the verdict was excessive. According
to the weight of the evidence, appellee’s injury to the
pe1v1s 1s permanent, the-tilted pos1t10n théreof resulting-

-in a shortening of one of the limbs and producing a.con-

dition which may interfere, and probarbly will, with the
normal ‘process of child-bemng In view of the éxtent
and permanency of the 1n3ury, the amount awarded is
not excessive. :
Appellants’- next contentwn for a. reversal of the
Judgment was the giving of instructioris numbers 7, 8 a1id
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9, with reference to violations of the State traffic law,
and the refusal to give instruction No.- 14 requested by
appellants. Instruction No. 7'is as follows:

““You are instructed that, in determining whether or
not the driver of the truck was negligent, the law is that
the driver of a motor vehicle shall not overtake and pass
any street car proceeding in the same direction when the
said street car is temporarily at rest, when a traversable
portion of the highway exists to the rlght of sald street
car.”

* Instructions numbers 8 and 9 are like No. 7, except
that they refer to other violations of the regulatory traf-
fic statutes.

Instruction No. 14, which the court refused to give
at appellants’ request, is as follows:

““You are instructed that the mere fact that a motor
truck or automobile is driven at a greater rate of speed
than prescribed by the statute, or that the driver fails to
come- to a stop behind a standing street car, or that the
driver passes to the left instead of to the right of a
street car, do not establish negligence as a matter of law,
but the violation of such statutory provisions may be
considered by the jury only as evidence of negligence.”’

- Tt is argued that by giving instructions numbers 7,
8and 9 and refusing to give instruction No. .14, the court,
in effect, told the jury that a violation of the State traf-
fic law by a driver of motor vehicles constituted negli-
gence per se, whereas the rule is that such violations are

merely ev1dent1ary of negligence on the part of such

driver. It is true that violations of the State traffic stat-
utes are merely evidentiary of negligence, and not con-
clusive of the issue. Mayes v. Ritchie Gro. Co., ante p. 35.

We do not, however, interpret the instructions to mean-

that violations of the traffic law constitute negligence per
se. Neither one of the instructions told the jury to find
for appellee in case appellants’ driver violated the law.
They merely declare what acts constitute violation of the
State traffic law, and told the jury it might consider any
- violations thereof in determining the issue of negligence.
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Appellants offered instruction No. 14 to cure the alleged '
defect in instructions numbers 7, 8 and 9, given by ‘the
court, and, if such defect existed, it would have consti-
tuted prejudicial errvor to refuse to give it, if such error
"was not cured by some other instruction given by the
court. Instruction number 6, given'by the court at the
request of appellants, was substantially - the same as
their requested instruction No. 14 refused by the court:
Instruction number 6, given by the court, is as follows:

““The jury are instructed that neither the traffic
statutes of this State nor-the ordinances of the city of
Fort Smith which have ‘been introduced in evidence
create any civil liability against the defendants, and are
only to be considered by the jury in passing upon the
question as to whether there was negligence upon the
part of either plaintiff or defendants.”’

Appellants’ next contention for a reversal of the
judgment is that the court erred in admitting the proof
of a general custom violative of the city traffic law, in
response to the charge of contributory negligence. If
violation of the traffic law constitutes negligence per se, it
would- have been error to admit a general custom in
explanation of such violation, but it will be remembered
that such violations are only evidentiary .and not con-
clusive of negligence. The custom which the court admit-
ted in evidence was to the effect that pedestrians alight-
ing from street cars at the intersection of North E and -
Seventeenth Streets, who lived on the north side of E
Street, had for many years passed north around the .
front of east-bound street cars, when they stopped and
before they started again. The motorman on the street
car from which appellee debarked at the time she was
injured testified that such custom had existed for eighteen
years. : . o ’ ’

The custom is also assailed upon the ground that it
was unreasonable. Unreasonable as countenancing an act
which an ordinarily prudent person would not have done.
We cannot say, as a matter of law, that walking in front
of a street car which had stopped. for the purpose of
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allowing its passengers to get on and off was an unrea-
sonable thing to do. There is no special hazard or danger
in doing so, especially when the motorman waited for
alighting passengers to do that very thing.

The custom is also assailed because it was not shown

that the negro driver had knowledge of its existence. The -

driver had been delivering goods for appellant in the
truck for more than five months when the injury occurred.
From this fact alone the jury may have reasonably drawn
the inference that he was familiar with the custom.

Appellants’ last contention for a reversal of the judg-
ment is that, according to the undisputed evidence, appel-
lee failed to exercise ordinary care and caution for her
own safety and in failing to do so contributed to her own
. Injury. They call our attention to the following excerpt
from the testimony of appellee:

““As I got out, started to get off the street car, I
looked to the left to see if there were any cars coming
and there was not, and as I stepped down I glanced back
to the rlght and d1d not see any car, and immediately
stepped in front of the street car, going to the other side.
* * * That is the last I remember; I walked in front of
the street car; I suppose the minute I stepped in front
of the street car the truck hit me; I did not see the truck,
and don’t even remember being hit; that is the last I
remember. I came to in the hospital, in the room.”’

The effect of her statement is that, as she started
to step off the car, she looked west, and as she stepped
off :she looked east to see whether any automobiles were
approachmg from either direction, and immediately
stepped in front and around the car, en route home. We
have already stated that the mere act of walking in front
of and around a street-car from which one has alighted
is not per se neO'hgence even though in violation of the
city traffic laws, meaning, of course, to such an one who
otherwise exercised ordinary care and caution for his
safety. We cannot say as a matter of law that appellee
tailed to keep the proper lookout. She looked both ways
- as she started to and was getting off the car, before she
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proceeded on her way in accordance with the custom.
Under these facts and cirecumstances it became a ques-
tion for the jury to say whether she was guilty of con-
tributory negligence. '
No error appearing, the Judgment is affirmed.
Mr. Justice KirBy dissents.
Mr. Justice SmiTH concurs in the judgment.




