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Tuveerr v. TRIBBLE.

Opinion delivered May 21, 1928.

1. APPEAL AND ERROR—ERRORS CONSIDERED IN ABSENCE OF MOTION
FOR NEW TRIAL—Where no motion for new trial was filed in
the circuit court, the Supreme Court can consider only errors ap-
pearing on the face of the record.

2. HIGHWAYS—PROCEDURE IN ALTERING PUBLIC ROAD.—In a proceed-
ing by landowners to change a portion of a public road, the

. county court properly followed the procedure prescribed by Acts
1923, No. 611, and not the procedure prescribed by § 5249,
Crawford & Moses’ Digest, relating to the vacation of roads.

3. STATUTES.—SPECIAL ACT-—NOTICE OF INTENTION.—Where a special
act was duly passed and approved, it will be conclusively pre-
sumed that the notice required by the Constitution was given.

4. STATUTES—LOCAL LAW VACATING ROAD.—Acts 1923, No. 611, ‘pre-

) scribing the method of procedure to be followed by county courts
in certain counties in changing and altering public roads, held
not to violate Const. art. 5, § 24, which provides that the
General Assembly shall not pass any local or special law vacat-
ing roads, streets or alleys.

5. ' HIGHWAYS—AUTHORITY TO ALTER HIGHWAY.—Where the public
convenience or necessity requires it, the county court is author-
ized to vacate a portion of a county road, and owners of land
abutting on such vacated portion have no vested right to oppose
.such change by reason of having purchased their property in
reliance on the location of the road.

6. APPEAL AND ERROR—NECESSITY OF MOTION FOR NEW TRIAL.—In
proceedings under Acts 1923, No. 611, for change of a portion
of a county road, the Supreme Court cannot review the discre-
tion of the county court in ordering the change where no motion
for new trial was filed in the circuit court.

7. HIGHWAYS—ALTERATION OF.ROAD—TRIAL OF ISSUE DE NOV0.—On
the trial de novo in the circuit court of an appeal from an order
of the county court altering a portion of a public road, the
circuit court may not try an issue substantially different from
that tried in the county court.

Appeal from Garland Cireuit Court Earl Witt,
Judge; aﬁ’irmed
STATEMENT OF FACTS.
A. H. Tribble and thirty-two other landowners filed
a petition in the county court to change a portion of a
suburban public road near the corporate limits of the




m. .//;./-—»~f"/-MW,__,._V/J.M

T TN e

ARK.] ‘ TuceLE v. TRIBBLE. 297

city of Hot Springs. - D. M. Tuggle and other abutting
property owners filed a remonstrance to the petition.
After hearing the testimony of witnesses, the county
court found that it was for the pubhc good to change
the road, and it was ordered changed in accordance w1th
the prayer of the petition. -

<PxM. Tuggle and other a;buttmg landownels
appealed. to the circuit court. The judgment of the
cireuit court recites that the case was heard upon certain
record evidence and the testimony of certain designated
witnesses, all of which is recited in the judgment, but
which we do not deem necessary to insert here in order to
determine the issues presented by the appeal. - ‘We copy,
however, from the judgment of the mrcult court the
followmg

“The court found that the roads des1gnated in the
petition as Harlan Boulevard and. Terry Avenue are
public county roads, under the control and jurisdietion
of the county court of Garland County, Arkansas, and.
that said Harlan Boulevard is 75 feet wide, instead of

‘80 feet wide, as stated in the petition, and that the entire

width of said road has never been used by the public,
and is not needed by the public; that it is useless to
maintain said road at a width of 75 feet; that the best
interests of Garland County and the public require a
change in said road; that it is necessary and proper to
change said Harlan Boulevard by moving its entrance
on Central Avenue 56 feet south of its present entrance
and running a roadway 75 feet wide easterly from
Central Avenue for a distance approximately 140 feet; as
shown by plat filed ‘with the petition, thence dividing
into two roads, each 60 feet wide, the south road running
on a gentle curve on the south to a’point approximately

410 feet east of Central Avenue, thence running east

to Terry Avenue; the north road running on a gentle
curve .to the north to a point approximately 410 feet
east of Central Avenue, thence east to Terry Avenue,
intersecting Terry Avenue at a point where it is now
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intersected by Harlan Boulevard; that it is not neces-
" sary and proper for the entrance of said road to be 80
feet in width, as petitioned for, but that a 75-foot road-
way from Central Avenue to the point where it branches
into two roads will serve the public better and will be
better for the interests of Garland County than an 80-foot
roadway; that it is not necessary and proper to con-
struct the first parkway east of Central Avenue, as shown
on the plat filed with the petition, but said roadways
should not be less than 60 feet in width at any point,
and it will be better to make said roadways as shown
on the amended plat filed as exhibit to A. H. Tribble’s
testimony ; that the plat and bill of assurance for Terry
Avenue shows it to be 80 feet in width, but the full
width of the said street has never been used, and is not
needed, and it is necessary and proper to change said
road by building a parkway in the center, as shown by
the petition and plat filed therewith.

““It is therefore by the court considered, ordered
and adjudged that Harlan Boulevard be changed by mov-

ing its entrance on Central Avenue 56 feet south of its

present entrance, and by running a rfoadway 75 feet in
width from Central Avenue easterly for a distance of
approximately 140 feet, as shown by the plat filed with
the petition, thence dividing into two roads, each 60
feet wide, the south road running on a gentle curve to
the south to a point approx1mately 410 feet east of Terry
Avenue; the north road running on a gentle curve to the

north to a point approximately 410 feet east of Central"

Avenue, thence to Terry Avenue, intersecting Terry

Avenue at a point where it is now intersected by Harlan -

Boulevard ; and that said changes be made in accordance
with the amended plat filed as an exhibit to the testi-
mony of A. H. Tribble; and that the portions of Harlan
Boulevard not covered by the above described roads be
closed and vacated, and that said Terry Avenue be
changed by building the parkway in the center thereof,
as shown by the plat filed with the petition; and that
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all of said changes be made by the county court of
Garland County, Arkansas, or by the judge of the county
court of Garland County, and by and under the direct
supervision and control of the county court, and that

- . said new roads and changes in said Harlan Boulevard

and Terry Avenue be made in the manner and of the
materials that the county court of Garland County, or
the county judge thereof, shall direct; and the clerk of
this court make a certified copy of th1s judgment and file
the same with the county court of (tarland County; to
all of which the remonstrants excepted, and asked that
their exceptions be noted of record, and said remon-
strants were glven 90 days to tender and file their b111
of exceptlons

To reverse this Judgment D. M. Tuggle and others
have dur\v prosecuted an appeal to this court.

C. T. Cotham and George P. Whrbttmg'ton for

- appellant.

- Murphy & Wood, for appellee.

"Harr, C. J., (after stating the facts).  No moti(on for
a new trlal was filed in the ecircuit court, and, under
our rules of practice, we can only consider errorsippear-
ing on the face of the record. Burns v. Harrington, 162
Ark. 162, 257 S. W. 729; and Miller v. Tatum, 170 Ark.
152,.279 S. W. 1002. Counsel for appellants recognize
this rule, but rely for reversal of the judgment on cer-
tain errors which they claim appear on the face of the
record..

‘The method of procedure adopted by A. H. Tribble
and other property owners in petitioning for the altera-
tion of the public road was in accordance with the pro-
visions of act 611 of the Acts of 1923. This act amends
act 422 of Acts of 1911, relative to the power of the
county court in making changes in public roads. Acts
of 1923, page 490. The act of 1911 just referred to is
§ 5249 of Crawford & Moses’ Digest. There is no sub-
stantial difference between the act of 1923 and the act
of 1911 above referred to, relative to the proceedings.in
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changing and altering public roads. The act of 1923,
under which the present proceeding was had, is more
comprehensive, and provides for additional procedure in
the matter, but is substantially the same as the provi-

sions of §5249 of Crawford & Moses’ Digest. Hence our -

decisions construmg that section are equally apphca‘ble
to the provisions of the act of 1923.

Tt is earnestly insisted by counsel for a,ppellants
that the court erred in not following the provisions of
§5247 of Crawford & Mioses’ Digest relative to the vaca-
tion of public roads, instead of the provisions of the
statute relative to altering or changing public roads.
Section 5247 of Crawford & Moses’ Digest is part of the

act of March 23, 1871, and relates solely to the method

of procedure to be.followed where a county road or any
part thereof is to be vacated because considered useless.
We have held that the two acts operate in different fields
and were enacted to serve wholly different purposes.
Hill v. McClintock, 175 Ark. 1059, 1 S. W. (new series)
564. In that case we quoted with approval the distinétion
made by the Court of Appeals of Kentucky between the
alteration and the discontinuance of a pubhc highway. In
the case where the road is vacated it is abolished alto-
gether, and in the case of its alteration the road is kept up,
and leads in the same general direction, although there
may be some change in the route. In the case last cited
we held that the alteration of a public road was accom-
plished by a distinct exercise of discretion from that of
vacating an existing road or a part thereof. In the very
nature of things an application for an alteration of a
public road requires a change in a part of the road, but
the matter should be presented to the court as one apph-
cation. The road is the same, and does not open up a
new route of travel or abandon an existing one. Every
alteration may involve to some extent the discontinuance
of a part of the old highways and the laying out of some
part of a new highway, but such laying out and discon-
tinuance are the incidents of an alteration, and are not
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independent matters. People v. Jones, 63 N. Y. 306;
Green v. Loudenslager, 54 N. J. L. 478, 24 Atl. 367 ; and 29
C. J., § 198, on page 503, and § 224, on page 516. Hence we
are of the opinion that the court properly followed the
act relative to changing or altering public roads, instead
of the act providing for the vacating of a public road or
a part thereof when it shall be considered useless.

It is next insisted that the court erred-in foliowihg
the provisions of act 611 of the Acts of 1923, above
referred to. It is pointed out that the ‘act under con-

‘sideration is a special act, and it is claimed that the
notice required by the Constitution of the intention to

apply for the passage thereof was not given. The act

“was passed at the General Session of 1923, and was

approved on March 23, 1923. Hence, under the settled
rules of this court, it w1ll be conclusively presumed by .
the court that the notice required by the Constitution
was given. Dawvis v. Gaines, 48 Ark. 370, 3 S. W. 184;

St. Louis Southwestern Ry. Co. v. State, 97 Ark. 473, 134
S. W. 970; and Booe v. Road Improvement Dzstrwt 141
Ark. 140, 2]6 S. 'W. 500.

It is next insisted that the act was unconstitutional
because it was in violation of article 5, § 24, of the Con-
stitution, which provides, among other things, that the
General Assembly shall not pass any local or.special
law vacating roads, streets or alleys. We do not con-

_sider that thlS provision of the Constitution was violated,

because it was ev1dently designed to prevent the Legisla-
ture’ from passing an act .whose direct purpose and
effect was to vacate a road, street or alley. The act in
ques’mon was simply enacted for the purpose of prescrib-
ing the method of procedure to be followed by the county
courts in certain counties in changing or altering public
roads. In fact, the act states that it was simply designed
to provide for additional procedure in the matter of
changing or altering public roads. The adoption of a
method of procedure to be followed by the county court .
in changing public roads in certain counties does not in
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any sense offend the. provision of the Constitution just
referred to. : :

It is next contended that the county court had no

right' to vacate a suburban highway which had been’

dedicated to the public, and that D. M. Tuggle and other
abutting landowners had a vested interest in the mattér,
‘because they had bought propérty relying upon the fact
that the road in front of their property would always be
a public road. If this were true, there could never be
any change in an existing highway, because doubtless all
abutting property owners would claim that they had
bought their property relying upon the fact that it was
abutting upon a public easement, and that the road
could never be discontinued or changed.

Of course the county court should not change or alter
. a public highway unless the public convenience or neces-
sity requires such change.” But we cannot review the
discretion of the county court in this respect, because
no motion for a new trial was filed in the circunit court, and
this bars any inquiry on appeal into the question of fact
whether or not the county court acted under the testi-
‘mony as the public convenience or necessity would
require. . . :

In this connection it may be said that there can be
no change of an existing highway that does not cause
some private inconvenience, and, in that sense, injury
to the abutting property owners, who have adapted them-
selves to the existing order of things and have purchased
property on a highway which they believed would never
be changed. There is no question presented in the record
that appellants have been entirely cut off from any public

highway by the proposed change in the public road in

question. ,

We pretermit any decision on the question whether
or not a property owner would be entitled to damages if
the highway should be changed so as to entirely cut him
off from access to any public road. In this connection
it may be said that no provision is made in the statute
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for damages in-such a case, but we do not pass upon the
question whether an action for damages would lie where
a property owner is injured by being entirely cut off
from a public road so that it might be said that his prop-
erty was taken or damaged for public use, within the -
meaning of our Constitution, without providing adequate
compensation therefor. The authorities on this ques-
tion are conflicting, and we do not consider the question
at all presented by the face of the record in the present
case. : : : .
Finally, it is insisted that the judgment of the cir-
cuit court is at material variance with that of the county
court. The case was appealed and tried de novo in the
circuit court. Of course, the circuit court could not try
an entirely different issue or a substantially different -
one from that tried in the county court. We do not think,
however, that this was done in the circuit court. The
matter presented and tried by it. was in all essential
respects the same as that determined by the county
court; and, while the judgment of the circuit court dif-
fered in some respects from that of the county court, it
did not try an issue which was not raised by the petition
and remonstrance filed in the county court. .

- The result of our views is that the circuit court was
correct in its judgment, and it will therefore be affirmed.




