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. BELLEVILLE LAND & LUMBER COMPAN Y V. GRIFFITH. 

Opinion delivered May 7, 1928. 
1. COVENANTS—BREACH OF WARRANTY.—Where a grantor conveyed 

lands by warranty deed, in which a railroad company had a right-
of-way and title to mineral rights, but had never made any 
demand to enter on the land to explore for minerals or to take 
a right-of-way, held ihat, ;before an action can arise for breach 
of a covenant of warranty, there must be • an eviction or its 
equivalent. 

2. LIMITATION OF ACTIONS—BREACH OF WARRANTY.—Sinee covenants 
of warranty run with the land, the statute of limitations does 
not run until there has been an eviction. 

3. moRTGAGEs TO SECURE PURCHASE MONEY—FAILURE OF TITLE.—In 
an action to foreclose a mortgage brought by a vendor who con-
veyed with warranty of title, the purchaser could reduce the 
amount of the purchase price by the amount of the damages 
caused by a partial failure of title. 

4. VENDOR AND PURCHASER—PARTIAL FAILURE OF TITLE—DAMAGES.— 
In an action by a vendor to enforce payment of the purchase 
money, where the purchaser set up a partial failure of title under 
a warranty deed by reason of the fact that a railroad company 
had title to the mineral rights and a right-of-way over the land, 
held that the measure of damages for such failure of title was 
the value of the mineral rights or whatever the vendor did not 
have the right to convey. 

5. MORTGAGES—PAYMENT OF PURCHASE PRICE AS CONDITION PRECE-
DENT TO SET-OFF.—In an action by a vendor to foreclose a mort-
gage, where the vendee set up a partial failure of title, held that 
payment of the purchase money was not a condition precedent 
to the right to set-off damages by reason of such partial failure 
of title. 

6. MINES AND MINERALS—EFFECT OF RESERVATION OF MINERAL RIGHTS. 
—Mineral rights reserved in a deed are held in perpetuity. 

7. VENDOR AND PURCHASER—FAILURE OF TITLE—DAMAGES.—In an ac-
tion by a vendor to foreclose a mortgage for the purchase money 
where the purchaser set up by way of counterclaim a failure of 
title, in that a railroad company had previously reserved title to 
the mineral rights and a right-of-way, the price at which the 
railroad company would be willing to sell its rights is not the 
proper measure of damages for breach of the warranty. 

Appeal from White Chancery Court; Frank H. 
Dodge, Chancellor; affirmed.
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Jokii T. Hicks, for appellant. 
Brundidge & Neelly, for appellee. 
MEHAFFY, J. On the 21st day of February, 1898, the 

Des Arc & Northern Railway 'Company purchased from 
the St. Louis, Iron Mountain & Southern Railway Com-
pany a large tract of land, including the 2,014.12 acres 
involved in this action, paying $2.50 per acre. The deed 
from the St. Louis, Iron Mountain & Southern Railway 
Company contained the following reservation in 'the 
granting clause : 

"Reserving, however, the right-of-way of the said 
railroad company 100 feet Wide, where the said track of 
said railroad or its branches has been or may be laid 
over said land; also reserving all coal and mineral 
deposits in and upon said lands, with the right to said 
party of the first part, its successors and assigns, any 
and all times to enter upon said lands and to mine and 
remove any and all coal and mineral deposits found 
thereon without any claim for damages on behalf of said 
second party, its successors or assigns." 

The appellee, George C. Griffith, became the owner 
of said lands 'and held same until 1910; and in 1910 con-
veyed the same to the Belleville Land & Lumber Com-
pany, appellant, by warranty deed, warranting the title 
to said lands against all claims whatever except taxes for 
the year 1909. The consideration was $45,000, $10,000 
cash and $5,000 annually until the purchase price was 
paid. It was afterwards discovered that some portion 
of the lands did -not contain the amount of timber the 
parties thought, and a reduction in price was made by 
canceling one of the $5,000 notes, and at that time a new 
mortgage and note was made for-the sum of $22,500, bal-
ance due of the purchase money at that time. 

Appellee :brought a suit to enjoin a party who had 
a contract with the lumber company to cut and remove 
certain timber remaining on the land, and also to fore-
close the mortgage which was executed October 1, 1919, 
for $22,500.
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The defendant filed an answer and cross-complaint, 
denying the indebtedness, setting up the covenant of 
warranty and alleging various payments of principal 
and interest up to and including October 1, 1919. 

The appellee, who brought the suit to foreclose, had 
an absolute title except right-of-way for the railroad com-
pany and coal •and mineral rights, which rights were 
reserved in the deed. And appellant says the issue to 
be determined from all the facts is whether Griffith is 
entitled to recover money as compensation for a •base 
and spurious. title warranted by him to be perfect, but 
which he never held and could not convey; and whether 
also he shall repay with interest money received by him 
upon a false claim of right which he never possessed. 

Appellant's first contention is that a covenant of 
warranty in a deed for land to which the warrantor had 
no title is broken at the time the deed is executed, and 
the warrantee is entitled to relief without alleging or 
proving eviction. 

A lengthy discussion of this proposition would be 
useless, for this court has held that there is no cause 
of action until evktion. As was said by this court in 
the case of Abbott v. Rowan, 33 Ark. 593 : "Where any-
thing passes to the vendee, there must be eviction or 
its equivalent before an action can arise on the cove-
nant of warranty," and this rule has been consistently 
followed by this court since. 
• Again this court has said : "Covenants of warranty 

of title are universally held to run with the land, and 
ordinarily a right of action does not arise in favor of 
the grantee or subsequent holder of the title until there 
has been an eviction under paramount title ; but an excep-
tion to this rule is that where the title is in the govern-
ment the covenant of warranty is deemed to be broken 
as soon as it is made, and the right of action is complete 
at that time, and the statute of limitations begins to 
run. * * * Judge RIDDICK, speaking for the court in 
Dillahunty v. Railway Coinpaay, supra, said that one of
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the reasons for the exception was that the United States 
should be considered as always asserting title to their 
lands.' " Quinn v. Lee Wilson (6 Co., 137 Ark. 69, 207 
S. W. 211. See also Smith v. 'Boyston Land Lbr. Co., 
131 Ark. 22, 198 S. W. 107. 

It will therefore be seen that this court is .committed 
to the rule that, when the vendee sues for breach of war-
ranty, where there has been an eviction, the statute of 
limitations applies ; that no right of action accrues until 
there has been an eviction under paramount title. And 
the only distinction between this case and the cases 
formerly decided by this coUrt is that the vendee did not 
bring a suit against the vendor for breach of warranty, 
but the. vendor brought suit to foreclose the mOrtgage 
and the vendee interposed the defense of breach of 
warranty. 

While the appellant could not maintain a suit for 
breach of warranty before eviction, it had the right, when 
suit was brought against it to foreclose the lien, .to set 
up and prove that the vendor did not have an absolute 
title, and that it had been damaged by reason of failure 
of title, and it had a right to Show the amount of its dam-
ages because of this failure of absolute title, and to have 
the purchase price reduced by that amount. 

_ It was stated by this court.in Abbott v. Rowan, supra: 
'.'Where no title passes nor possession is taken of lands 
held by a stranger, there have been two lines of decision 
totally at variance and antagonistic to each other with 
regard to the rights of a covenantee 'under a covenant of - 
warranty. " 

The court then discusses the two line.s of authority, 
but it is unnecessary to call attention to them here: Our 
court has adopted the rule herein announced. 

It is next contended .rby the appellant that eviction 
is not a prerequisite to an action for breach of warranty 
in case of a conyeyance of hoth surface and mineral 
rights by warranty deed, the vendor being without right 
to the niinerals. This identiCal question was decided
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against the contention of appellant in the case of Deupree 
v. Steed,,supra, and it would be useless to discuss it fur-
ther : here. We hold, however, that, where the suit is 
brought to enforce the collection of the purchase money, 
the . vendee may reduce the amount of the purchase price 

• by the amount of damages because of the breach of 
the warranty. 

It is next contended that "the , measure of damages 
for the •reach of warranty is the consideration of the 
land and interest from the date of the deed." The meas-
ure of damages would be the value of the mineral rights 
or whatever the vendor did not have the right to convey, 
one of the authorities quoted by appellant holding.: 
"Where the land, is subject to an incumbrance which 
cannot be removed, the measure of damages is the depre-
ciation in value of the land by reason of the incum-
brance." 

Appellant's next contention is that payment of the 
purchase money is not a condition precedent to the right 
to recover on the warranty. We have already stated 
that if the purchase price had been paid, then no cause 
of action accrued until there was an eviction, but where 
the vendor sues to collect the purchase price, he may 
set-off his damages in that suit. And under such cir-
cumstances, of course, the payment of the purchase 
money is not a condition precedent. The suit is for the 
purchase money, and tbe damages may be set-off against 
the claim for the purchase price. 

It is next contended by the appellant that an allega-
tion of breach of warranty offered as matter of defense 
is not barred by the statute of limitations, and in this 
case the breach is pleaded solely as a defense. The ap- 
pellant is correct in this contention, and his claim was 
not barred. * * * As stated above, we have already held 
that no cause of action accrued until eviction, and a suit 
could not be maintained for breach of warranty except in ij 
cases where suit is brought for the purchase money as. 
in this case.

(
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The next contention of appellant, that knowledge ef 
the purchaser that the vendor has no title does not affeet 
the right to recover for breach of warranty, we think is 
correct, .and in this case it appears that neither: party 
knew anything about the reservation in the original deed 
until long after the sale.	 - 

It is next contended by appellant that niineral rights 
retained by reservation or exception in the granting 
clause in a deed are held in perpetuity. .This court has 
said: "There has been a wealth of discussion on Jhe 
subject whether or not there can be a severance of the 
surface and mineral rights in land so as to uphold a sale 
or reservation .of the latter, and there is not entire har-
mony in the discussion, hut it appears to us to be in 
acdordance with the great weight of authority to say that 
there may be such separation, and that mineral rights, 
even those including gas, a volatile substance and gen-
erally referred to as -being of a vagrant character and 
liable to escape, may . be the subject-matter of a §eparate 
sale or reservation so as to create or reserve .a right in 
perpetuity." Bodcaw Lumber Co. v. Goade, 160 Ark. 48, 
254 S. W: 345. 

There are numerous cases cited in the Bodcaw Lum-
ber ca8e, and it is the settled rule in this State that min-
eral rights retained by reservation or exception, as . in 
the deed involved in this ease, are held in perpetuity. 

. A number of witnesses were introduced and ,testi-. 
fied with reference, to the value of the mineral rights 
reserved. The appellant offered testimony that therail-
road company held the mineral rights in all of its lands..at 
$10 per odre, and it therefore contends that that is the 
value- of the mineral rights and that it ought to recover 
that amount because of the failure of appellee's title. 
We do not agree with appellant in this contention. The 
appellant sells its lands including the mineral rights at 
$10 an acre. The price at which the railroad company 
would be willing to sell would not -be a criterion and not 
a proper measure of damages, and is very little evidence, 
if any at all, as to the real value of the mineral rights.
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What appellant is entitled to recover for failure of title 
to the mineral rights in the vendor is the value of the 
mineral rights and not what the railroad company would 
be willing to sell for. If fixing the price at $10 would be 
the measure of damages, there is no reason why it might 
not fix it at $50 per acre, and there would be the same 
reason for contending that that was the value. Besides, 
the testimony offered by both appellant and appellee 
conclusively shows that the appellant was purchasing 

•the land for the timber that was on it and really did not 
consider anything but the timber. It is true it bought 
the land, and, since it did, it was entitled to a conveyance 
of the land which included the timber and the mineral 
rights. The testimony shows that the appellarit's agent, 
before the purchase was completed, went over the land 
himself for the sole purpose of seeing the timber and 
estimating it. The character and quantity of the timber 
alone, in the estimation of both parties, fixed the value. 
The mineral rights were not thought of by either party 

•and there is no evidence in the-case tending to show that 
the mineral rights on the land in controversy are valt-
able.

The chancellor allowed appellant $1 an acre. While 
we think this is more than the proof justified, there is 
no appeal from this finding, and it will therefore not be 
disturbed. We think the finding of the chancellor that 
appellant was entitled to $1 an acre for the mineral rights 
on the lands in controversy is cerfainly as much as 
'appellant was entitled to, and the decree of the chan-
cery court is therefore affirmed.


