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•	 PATE V. BRYAN. 

Opinion delivered February 27, 1928. 
1. GARNISHMENT—OWNERSHIP OF DEPOSIT.—Money deposited in a 

bank to the credit of a building contractor without restrictions 
so far as the bank was concerned is subject to garnishment. 

2. GARNISHMENT—DISCRETION AS TO TAKING DEFAULT.—It Was not 
error to refuse to render judgment by default against a gar-
nishee bank which had not answered until the trial and to grant 
it further time to answer upon proper request. 

3. GARNISHMENT—TIME TO FILE ANSWER.—It was within the court's 
discretion to permit an answer to be filed by a garnishee at the 
trial. 

4. GARNISHMENT—JUDGMENT ON AN'SWER.—Where a garnishee's 
answer disclosed that it had in its possession a small amount 
due defendant, judgment should have been rendered for such 
amount. 

Appeal .from Ouachita Chancery Court, First Divi-
sion; J. Y. Stevens, Chancellor ; reversed. 

Saxon, Wade & Warren, for appellant: 
Powell, Smead & Knox, for appellee. 
KIRBY, J. Appellant, Pate, brought this suit in the 

chancery court, Second Division, against S. W. Bryan, 
alleging that defendant was indebted to him in the sum 
of $1,549.38 on account for materials fUrnished defend-
ant, in 'the sum of $622, and on account of a lien fixed on 
plaintiff's property by reason of purchases made by 
defendant while constructing a certain house for plain-
tiff, inthe sUm of $927.83.
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• . Plaintiff executed a bond at the institution of the 
Suit, and named in his complaint as garnishees the First 
National Bank of El Dorado, Farmers' & Merchants' 
Bank of Bearden, and Gus Keating of Ell Dorado, and 
writs were . issued on the Sth day of July, 1926, and served 
on- the First National Bank of El Dorado, on Gus Keating 
oh the 9th day of Jnly, 1926, and on the Farmers' & 
MerChants' Bank of Bearden on the 12th' day of July, 
1926.

Bryan answered on July 29, 1.926, denying any 
indebtedness to plaintiff, and, by cross-complaint, sought 
to recover $2,600 which he alleged plaintiff owed him. 

Plaintiff alleged in his complaint that, in the con. 
struction of the house for him, defendant had purchased 
material from J. P. Wright, which was, used:in the-build-
ing, for which he owed $927.83, and for which Wright 
had .filed a; lien against plaintiff's property.. 

Defendant 'answered, admitting the purchase , of 
material : from Wright, that it had not been paid for, and 
prayed that Wright be made a . party defendant,. which 
was done. 

Wright, on Deceinber 3, 1926, filed an answer to 
defendant's cross-complaint, alleging the sale of the 
material to defendant, used in construction of plaintiff 'S 
house, that he had filed a materialman'S lien thetefoik, as 
prescribed by law, and prayed judgment and foreclosure 
thereof. 

• On July 10 the First National Bank, garnishee, 
answered that it bad in hand money, credit and effects 
belonging to defendant in the sum of $1,286.05.	. 

On December 6, 1926, Gus Keating intervened, claim-
ing that the funds garnished in the First National Bank 
belonged to him, and-had been deposited in the bank by 
him to the credit of Bryan, defendant, for convéniene6 in . 
payment of .claims for labor and material furnished in 
construction of the house, and could riot be used for any 
other purpose. 

On the 23d day of. March, 1927, .the cmirt entered a 
decree for J. P. Wright for his debt, and fixed g lien
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against plaintiff's hoase for payment, and in favor .of 
plaintiff against Bryan for $964.35. The decree adjudged. 
G-us Keating, intervener, to be the oWner of the funds 
-held by the El Dorado bank to the credit of J. W. Bryan, 
and that there was no liability -of the, bank to plaintiff 
under the garnishment against it. Refused to enter judg-
ment against the other garnishee, the Farmers' & Mer-
chants' Bank of. Bearden and G-us Keating, .who had been 
served- with a garnishment and failed to answer, holding 
in the Keating garnishment the pleading's amended to con-
form,to the proof. 

Plaintiff appealed from that part of the decree 
adjudging Gus Keating to be the owner of the funds first 
garnished- in the El Dorado bank to the credit of defend-
ant, -Bryan, and -from that part of the decree refusing 
to enter judgment against the Farmers' &, Merchants! 
Bank of Bearden a.nd G-us Keating, garnishees, for want 
of an answer. 

. -It is-urged that, the court erred in holding the money 
deposited in the El Dorado bank, garnishee; to the credit 
of apPellee, Bryan, the contractor, was the property oi 
Keating, and not subject to garnishment, and the con-
tention must be sustained. 

The undisputed testimony shows that the money was 
deposited in the garnishee bank by the owner for whom 
the building was being constructed, to the credit of the 
contractor, a general deposit, Without restrictions, so far 
as the bank was concerned, creating the . relation of 
debtor and creditor between the appellee bank and Bryan, 
the contractor, who was neither agent -of nor trustee for 
Keating, the owner. 

- This case is unlike Hine :v. Brown, 135 Ark. 393, 203 
S. W. 657, and Geyer & Adams Co. v: Bank of Central 
Arkansas, 170 Ark. 1016, 282 S. W. 358, which appellees 
insist are in -point and controlling here. In the Hine case 
there wa-s no . apparent -general deposit of .money in the 
bank to Brown's credit, but he wa.s given a cashier's check 
for a specified ainount for • a particular purpose, under 
an express direction or agreement -that it should be re-



82	 PATE V. BRYAN.	 [177 

turned to Hine if not used for this purpose for which it 
was given, of redeeming certain of the lands from a 
mortgage. 

In the other case the bank was advancing the money. 
to Hicks to enable him to make a crop upon which it held 
a mortgage, and gave credit on its books to the mort-
gagors, against which they Were only permitted to check 
for expenses of raising the rice crop, the bank reserving 
the right to refuse to pay any check not . drawn for this 
specific purpose. 

Neither Keating, who deposited the money to the 
credit of the contractor, Bryan, nor the bank in which it 
was deposited, had or retained any control over 'the fund 
advanced. It follows that the chancellor erred ih holding 
the money to be the property of Keating, and not subject 
to the garnishment. 

No error was committed in refusing to render judg-
ment by default against the other garnishees, who had not 
answered until the trial of the issues in the case, and, 
no judgment having been rendered against them for want 
of an answer, the court could have granted them further 
time to answer, upon proper request made therefor, as 
had been done already in the first instance. It was 
within the discretion of the court to-Permit the answer to 
be filed, under the conditions existing, and we cannot:say 
that the court asbused its discretion in so doing. Geyer 
& Adams. Co. v. Bank of Central Arkansas, 170 Ark: 1016, 
282 S. W. 358. 

Since the answer of the garnishee -bank disclosed it
had- in its possession a sniall amount due the defendant, 
judgment should of course have been rendered therefor. 

It follows that the judgment must be reversed, and 
• the cause remanded with directions to subject _the 
money in the hands of the 

''
onrnishees, the , First National

Bank of El Dorado and theFarmers' & Merchants' Bank
of Bearden, to the satisfaction of any amount remaining 
unpaid upon the judgment, and for further necessary 
proceedings In accordance with the principles of equity 
and not inconsistent with this opinion. It is §o 6rdered.


