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TuaANE v. MERCHANTS’ & FARMERS’ BANK oF DUMAS.

Opinion delivered February 20, 1928.

BANKS AND BANKING—ESTOPPEL.—Where the president of a bank,
realizing that it was about to fail, agreed to surrender his stock
therein to prevent such failure and to save himself from an
assessment of one hundred per cent. on his stock in case of fail-
ure, he was estopped to claim pay for such stock where there
was no agreement that he was to be paid therefor; the other
directors agreeing to sell the stock at par and deposit the pro-
ceeds to the credit of the bank, which was done.

Appeal from Desha ‘Chancery Court; E. G. Ham-
mock, Judge; reversed.
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STATEMENT BY THE COURT.

This suit was brought by appellant, Henry Thane,
against the Merchants’ & Farmers’ Bank of Dumas, to
recover $17,000, the proceeds of 680 shares of stock of
‘the bank, which it was alleged Thane owned, and had
turned over to the Bank Commissioner and had been sold
by him and the proceeds deposited in the bank to plain-
tiff’s credit, to raise its reserve to the legal requirement.

The answer denied that plaintiff had deposited
$17,000 or any other sum, or that any money deposited
in the bank belonged to him, or that plaintiff was entitled
to any credit on its books; denied that the shares of
~ stock were turned over to be held and sold by the bank,
as trustee, and the proceeds deposited to plaintiff’s
credit for increasing the reserve; alleged that plaintiff
had been the principal stockholder in the bank for several
years, owning 680 shares of stock, of a par value of
$17,000, and was president and general manager of the -
bank; that under his management the bank had made
loans without proper security, and that the bank had
outstanding approximately $25,000 worth of worthless
loans, which the Bank Commissioner required should
be charged off the books, and the depositors had with-
drawn their funds to such an extent that the bank’s re-
serve was below the legal requirement. The Bank Com-
missioner notified the officers that the bank would be
closed unless the reserve was raised; that, if it had been
closed, plaintiff, as a stockholder and official, would have
incurred large liabilities for its debts, and, in order to
avoid it and induce others to purchase his stock and
strengthen the bank, he had delivered his stock to the
Bank Commissioner for the benefit of the bank, with in-
structions to sell the stock and deposit the proceeds in the
bank for its benefit and credit it to its profit and loss ac-
count, which had been done, and the deposit so used.

It appears from the testimony that the bank was in
an over-extended condition, having advanced too much
money on loans on real estate and cotton, and, not being
able to collect or realize on them, its legal reserve was
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almost exhausted, and the Bank Commissioner notified .
the officers that the bank would be closed unless the
reserve was raised to the legal requirement. 'The bank
was” unable to borrow any money, and the directors
had refuséd to indorse or make notes with Thane for
that purpose, notwithstanding plaintiff had agreed to
cxecute such note with them -and borrow the required
money for the bank, if it could be done.

The other dlrectors were unfriendly to Thane and
not disposed to assist in keeping the bank -open so long
as he was connected with it. They insisted on his pro-
curing the necessary money to tide the bank over, and
he said he could not do it, having already borrowed
$180,000 from banks in thtle Rock and St. Louis with
which to enable six other banks established by him- in
Southeast Arkansas to continue business.

Two or three meetings were held by the bank dlrec-
tors and with the State Bank Commissioner, who told
Thane that the other directors were not disposed to do
-anything to keep the bank going so long as he was con-
nected with it. They insisted, in the meeting at Dumas,
that he should surrender his stock and have it sold and
the proceeds deposited in the bank for its benefit, and
.agreed, after this was done, to finance and continue the
operation of the bank. Thane absolutely refused to give
up his stock or surrender it as a donation to the bank.
Upon the adjournment of the meeting one of the direc-
tors asked him if he would donate the stock for the pur-
pose if he could realize fifty per cent. of its value, which
offer he declined to consider. There were other meetings
and negotiations between the officers and directors and
the Bank Commissioner, who was insistent that the
reserve must be raised or the bank closed. Some of the
directors went to Mr. Cornish, the president of the
American Bank of Commerce & Trust Company in'Little
Rock, one of the two banks which had furnished or loaned
Thane $180,000 with which to keep the other banks going,
with a view through him or a suggestion from him to
having Thane surrender or donate his stock, as had been
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suggested, to keep the bank going, but Cornish declined
to have anythlng to do with it, saying that his bank had
all the interests in banks in that section of the State that
it.desired to carry.
Another effort was made by the other dlrectors, at

. the Marion Hotel in Little Rock, to arrange to put up

the reserve and continue the operation of the bank.” The
Bank Commissioner telephoned Thane to come up to the
meeting that night, which he did. He and Thane had a
conference about the matter in a private room, and finally
he agreed to deliver the st_ock to the bank to be sold and
the money deposited therein; stated he had no inten-
tion whatever of making a glft of the stock to the bank,
which he had twice before refused to do.

After the agreement the Bank Commissioner 1nv1ted

‘the other officers i in, and told them that Thane had turned

the stock over to him. This was said in the presence of
Thane, and Mr. Williford insisted, for the directors, that
the matter be put in writing, whereupon the Bank Com-
missioner wrote the ass1gnment or memorandum, whlch
was signed by Thane, and reads as follows:

‘I héreby turn over to Charles M‘ehee Bank Com-
missioner, 680 shares of stock of the Merohants &

‘Farmers’ Bank of Dumas, to be delivered to new and

old stockholders on the payment by them of the par value
of said stock into the Merchants & Farmers’ Bank of
Dumas.”’ - ’ :

Thane testified that no one was in thé room with him
and the Bank Comm1ss1oner when he agreed to -turn

- over his stock; that the Bank Commissioner told him that

he was satlsﬁed that the directors wanted him out of
the bank, and that they were going to close the bank
unless he, Thane, put up some money or let them have
his stock. He then made up his mind to let them have
the stock and sever his ‘connection ‘with" the bank, and
told McKee, and’ turned the certificates, 1ndorsed in
blank, over to him.. That he 'did this for hlS own bénefit,
and that nothing whatever was said or any agreément
made by him to make a donation of the stock. McKee
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prepared a written memorandum, which witness signed,
" and also gave him a receipt for the stock, which had been
misplaced. He did not intend to make a gift of the stock
to the bank, and there was no reason why he should have
done so. The bank’s reserve was below the legal limit,
and the Commissioner was threatening to close the bank
unless it was restored. ‘‘In handing the stock to McKee
for the purpose of having it sold and the proceeds
deposited in the bank, I provided that the stock was not
to be sold at less than par, which was $17,000. That
amount of money would raise the reserve above the legal
requirement, and that was what I expected. After
the conference, McKee called the directors in and told
them he had my stock, and was ready to turn it over to
them whenever they advised him that it had been sold
at par and the money placed in the bank.’” That is all he
- said, and witness left the meeting immediately, and went
home. Said his efforts to save the seven banks were suc-
cessful, and that they were all in business now, in a
satisfactory condition. That, as soon as the financial
- storm was over, he made demand on the Merchants’ &
Farmers’ Bank for his $17,000, in the spring of 1923,
shortly after the bank had sent out a statement showmg
that it was in-a fine condition and had paid an 8 per cent.
dividend. The bank refused his demand, and he br ought
the present suit.

McKee, the Bank Commissioner, testified that it was
his understanding, at the time of the conference with
Mr. Thane, what was to be done with the proceeds of the
stock when sold, and that they were to be turned over to
the bank for its benefit.

Williford stated he had attended the meeting at the
hotel, after Thane had refused to turn over his stock to
the bank at the meeting at Dumas. That he had talked
with the president of the Little Rock bank, in the pres-
ence of Mr. McKee, and told him that they would finance
the bank and operate it if Cornish would have Thane to
turn over his stock to the bank, or that they would turn
over $10,000 worth of the bank stoek to Cornish if he
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would finance it, and was told that he had 1nterests in
enough banks in Southeast Arkansas at that time. Said
when Mr. Thane came to the hotel he went into a con-
ference with McKee, the Bank Commissioner, who came
out later, and invited them in, and announced that Thane
had agreed to turn over his stock to the bank under the
conditions. He asked that it be reduced to writing, and
the Bank Commissioner or his deputy wrote a mem-
orandum or assignment transferring the stock, which
was signed by Thane..

Some of the other directors testified that, after the
-conference, the Bank Commissioner invited them into the
room and said Thane had turned over his stock for the
benefit of the bank. They all said they understood that
it was turned over to the bank to be sold and the pro-
ceeds deposited to the profit and loss account for the
benefit of the bank.

The stock was sold at par by the directors and the
money put into the bank, raising the reserve above the
legal requirement, and the bank continued a going con-
cern thereafter.

Thane resigned as pres1dent of the bank after the
first week in January, and ceased to be a director after
the transfer of his stock to the Bank Commissioner at
the Marion Hotel.

The chancellor found that Thane had not made or
-intended to make a gift of his stock to the bank, but that
he had made such an agreement with the directors about
the transfer and sale of it as that he was bound, upon
their purchase of the stock and continued operation of
the bank, not to claim any benefit from its sale, and was
estopped from doing so, and from this decree the appeal
is prosecuted. _

E. E. Hopson and Coleman & Riddick, for appellant.

Palmer Danaher and Mike Danaher, for appellee.

Kmey, J., (after stating the facts). It being con-
ceded, as well as shown by the undisputed testimony, that
the stock of the appellee bank owned by appellant was
- turned over to the bank and sold and the proceeds thereof
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deposited in the bank, to which appellant was in no wise

indebted, the burden of proof was upon the bank to show

that it was not indebted to or liable for the payment to

the appellant, the owner of the stock, for the amount

realized from the sale thereof and received by the bank.

The testimony discloses that there was no intention
on the part of appellant to make a gift or donation of
hig stock or its proceeds to the directors of the bank or
to the bank itself, and that the transaction did not con-
stitute a gift or donatlon to etther the directors or the
bank, as the chancellor correctly held.

While' there is no conflict in the testimony as to
what was actually done so far as the stock being turned
over to the Bank Commissioner, the sale thereof for.
the par value, and the deposit in the bank of the pr-o-ceeds
realized therefrom, are concerned, the evidence is in
sharp conflict as to the intention of the parties in con-
cluding the transaction.

The other directors apparently had in mind the
intention not to attempt to rehabilitate the bank or
restore its reserve so long as appellant, to whom some of
them were unfriendly, was connected therewith in an
official capacity. They. refused to assist appellant in
borrowing any money to restore the reserve, well know-
ing that he had exhausted his credit and resources in
procuring funds to keep the other banks, which he had
organized and been connected with, in operation. They
insisted that he surrender his stock to the bank, and told"
the Commissioner, and ‘through him the appellant that,
unless it was done, they would make no effort to keep the
bank open and in operation, and that it would be closed
by the Commissioner, as he had notified them would be
done. They also knew that the appellant had refused to
turn over his stock to the Commissioner or the bank as
a gift or donation, or to consider the proposal of one of
the directors, made at the Dumas meeting, that he might
be allowed fifty per cent. of the value of the stock upon
compliance with this request or demand of the directors.
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Appellant states he never had any intention of mak-
ing a gift or donation of his stock or its proceeds to
either the bank or the other directors, and that, in sur-
rendering it for sale that the proceeds might be used in
restoring the reserve for the continued operation of the
bank, he made no such gift or donation, and that the

“bank was liable for the repayment to him of the value of
the proceeds of his stock deposited therein. .

The directors contend, on the other hand, that but
for their understanding that the stock was surrendered to
be sold and the proceeds deposited in the profit and loss
account for the bank’s benefit, without any liability on its
part for the repayment of the value thereof to appellant,
the owner of the stock, all of which was known to appel-
lant, they. Would not have.sold or purchased it and con-
tmued the operation of the bank, and. that. appellant is
estopped by his conduct about the transaction to claim
any 11ab111ty against the bank for payment of the pro-
ceeds realized from the sale of his stock.

There is sharp conflict in the testimony about the
intentmn of the parties, but, as already said, the burden
of proof was upon appellee, having received the pro-
ceeds of the sale of appellant’s stock in its bank, to show
that it was done under such conditions as relieved it from
liability therefor, or to return the amount f,hereof to
appellant.. It cannot be said that it has discharged siuch
burden. After the negot1at1ons had proceeded to the .
point of delivery of the stock to the Bank Commissioner,
upon agreement to.be sold at not leéss than par and the
proceeds deposited in the bank, increasing the reserve to
the legal requirement, one of the: directors-insisted that
the agreement be reduced to writing, which was done by
the Bank Commissioner, and signed by the appellant.

The other directors claimed.that the Bank Commis-

_sioner was their agent, -or represented them as well as
the bank, in his negotiations with the appellant for the
delivery of the stock, and the transfer thereof was writ-
ten by him at their request, and signed and executed by
the appellant in their presence. This writing, under the
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usual rule, should be construed most strongly against the

party by Whom it was prepared, and, in any event, it

must be held to contain the agreement of the parties

about the transfer.-

The claim of the officers of the bank and the bank
itself that the proceeds. of the stock sold should be
deposited in the bank in the profit and loss account, with-
out liability for its repayment, is certainly not supported
by the written memorandum or assignment, which

appears to be complete and free from ambiguity, and the -

parol testimony should not have been heard to engraft
a condition upon such a writing not expressed therein.
In any event the finding of the chancellor that the agree-
ment was made by appellant to allow the proceeds of the
sale of his stock to be deposited to the profit and loss
account, without liability on its part to the owner of the
stock, and that the conduct of appellant in making the
transfer of the stock under the conditions was such as to
mislead the appellee bank and its officers and estop appel-
lant from claiming any of the proceeds from the sale of
his stock deposited in the bank, is contrary to the pre-
ponderance of the testimony.

Appellant’s continued refusal to agree to any terms
by which his stock was to be used as a gift or donation to
the bank or its directors, his statement that no such
agreement was made, and the written mémorandum or
assignment of the stock in accordance with the agree-
ment, shows a preponderance of the testlmony in appel-
lant’s favor, in our opinion.

The chancellor erred in holding otherwise, and the
decree is reversed, and the cause remanded with direc-
tions to enter a decree for appellant in accordance with
this opinion. .

MErAFFY, J., (on rehearing). The facts are stated
in the original opinion, which was handed down Febru-
ary 20, 1928. A majority of the court has reached the
conclusion that a rehearing should be granted and that
the decree of the chancellor should be affirmed.

N v
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The appellant, Mr. Thane, was president of the
Farmers’ & Merchants’ Bank of Dumas, and the Bank
Commissioner, after an appraisal of the assets, deter-
mined that the bank had losses considerably in excess of
their surplus and undivided profits account and a large
number of slow and doubtful papers. And on the 6th

“day of March the directors of the bank stated to the Bank
Commissioner that they were unable or unwilling to
finance the bank. Mr. Thane, the appellant, owned a
large amount of stock, $17,000. A number of directors
and other witnesses stated that, if Mr. Thane would turn
over his stock to them, they would pay par for it and
place the proceeds of the sale of the stock in the bank to -

. the profit and loss account. Or, if Mr. Thane did not

wish to do this, that they would turn over their stock to
him if he would finance the bank. 'They were endeavor-
ing to make some arrangements-to finance the bank
because, as they stated, they did not want another bank
failure in Dumas. And if Mr. Thane would turn over
his stock to them they would finance the bank, or, if he
would finance it, they would turn over their stock to him.

It is true, as stated in the original opinion, that. the
appellant was not indebted to the bank, but, if the bank
were insolvent and some arrangements were not made,
according to the testimony of some of the witnesses, the
condition of the bank was such that it would not pay more
than 25 per cent. of its debts, and the stockholders would
not only have nothing of value in their stock, but would
be called upon to pay an assessment of 100 per cent. ' No -
one, of course, regarded the stock as having value. .

Mr. Thane himself testified that he attended a meet-
ing of the board of directors; and learned the condition
of the bank from the statement submitted by Mr. Byrne,
and stated that the directors could get whatever money
they wanted on a joint note of all the directors, which he
proposed to sign with them. This proposition was sub-
mitted to each of them individually and personally, and
all of them declined to sign the note with him. They
then said if appellant would. give them his stock they
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could get all the money they needed, and he declined to
do this. He further testified with reference to the board
of directors: ‘‘They wanted me to give them.my stock.
They said if I would give them my stock they could raise
the money that they needed—that the bank would need—
and I declined to give them my stock.”’

Mr. Thane testified that he afterwards had a meeting
at Little Rock first with Mr. McKee, and he told Mr.

McKee he would not give up his stock. He said that the.

directors were demanding either money or his stock, and
Mr. McKee told him, so he testified, that he was satisfied
the directors meant what they said; that, if Mr. Thane
would not find them some money or give them his stock,
they would close the bank, and Mr. McKee was very
anxious to avoid anything like that. Also Mr. McKee
told appellant that he was satisfied that there was a feel-

ing at Dumas among the directors that appellant should =
disconnect himself or sever himself from the bank.

Appellant then testified as follows:
““So, after discussing—talking the matter over in a

~ general way, I concluded that I would let them have the:

stock, because, if I found the money, which T think T
could have done, the only—the question at once oceurred
to me, if T help them out with money this time, when will
the next demand—when will a similar demand be made
upon me? So I made up my mind to let them have the
stock and sever my connection with the bank.”’

After the conference between Mr. McKee and appel-
~lant, according to appellant’s testimony, they went out
and m_et the other parties, and Mr. McKee told them that
he had got the stock, and some one insisted that it be
reduced to writing, and the following is a copy of the

writing: «“Little Rock, Ark., 2/15/1922.

S | hereby turn over to Chas. MoKee Bank Com-
missioner, 680 shares of stock of the Merchants &
Farmers’,Bank of Dumas, to be delivered to new and
“old stockholders, on the payment by them of the par value
of said stock into the Merchants’ & Farmers’ Bank; of

Dumas. " «“H. Thane.”’
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It is true, as stated in the original opinion, that
appellant stated he never had any intention of making a
gift or donation of his stock or its proceeds, either to.the
bank or to the directors, but the.undisputed proof. is,

‘when they held their meeting at Dermott, that they

demanded his stock, and Mr. McKee told him the
directors meant what they said, and, unless he gave them
his stock, the bank would close. Of course he knew that
if it did hlS stock was not only worthless, but he would
probably have to pay an assessment on h1s stock. The
directors were demandlng this, or that they would turn
over their stock, give it to Mr. Thane if he would finance
it. There had never been any offer or suggestion that,
whether Mr, Thane gave up his stock or the d1rectors
gave up theirs, there would be any amount paid. Mr.
Thane says that one of the directors told him at one time
that, if he would give his stock, they might be able some
time thereafter to work it out and pay him 50 per cent.
But, at the meeting of the hoard of directors and at all
other times, it was understood by all that the directors -
were. proposing to give their stock, not sell it, but give
it to Mr. Thane if he would ﬁnance the bank, or, if he
did not do that but would givé his stock to them not to
the bank, they would finance it. This stock, after being
turned over to Mr. McKee, was sold, most of it to per-
sons who were not stoekholdels at the time, and they paid
par for it, and this money was put into the bank to the
profit and loss account.

The und1sputed proof shows that unless one or the
other of these methods had been adopted the bank would
have failed, and the delivery of his stock with the under- '
standing that he was to get par for it would have left the
bank in as bad condition as it was. The stock would have
been a liability. And certainly no one could-believe fr om-
the testimony in this case that the stock was worth par
at that time. In fact, according to the testimony, it was
worthless unless the bank received ‘assistance imme-
diately, or, as Mr. McKee told Mr. Thane, unless he either
took the directors’ stock and financed the_'bank or turned
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his stock over to them and let them finance it, the bank

would have to close, and if it closed it would have been

. able to pay but 25 per cent. on its debts, and every stock-

holder would have. been assessed 100 per cent. on the

stock he owned.

These persons that purchased approximately $14,000 '
or $15,000 of the stock turned over to the Bank Commis-
sioner paid par for it. They purchased it with the
understanding that $17,000 went into the bank as a part
of its assets, to the profit and loss account. If they take
that out, these persons who paid par for stock that was
worthless if the bank failed would now lose all they paid
after putting up the money, and Mr. Thane would get par
for his stock. ‘Certainly no one understood that Mr.
Thane was to get any pay for his stock except Mr. Thane,
and, even if he understood it, he Would as the chancellor
held be estopped.

- When we consider the testimony of Mr. Thane when
he said, ‘‘They wanted me to give them my stock. They
said if T would give them my stock they could raise the
money that they needed, that the bank would need, and
I declined to give them my stock,’”’ it appears that, at
the first meeting, the directors wanted Mr. Thane to give
the bank his stock. Nothing was said about paying for
it; and then when he came to Little Rock and had a pri-
vate conversation with Mr. McKee, the Bank Commis-
sioner, and Mr. McKee and Mx. Thane came out together,
where the other directors and other persons interested
were, and Mr. McKee stated to them that he had got Mr.
Thane’s stock, and it must be remembered that this was
after he had told Mr. Thane that the directors meant what
they said—he would either have to give his stock or take
the other directors’ stock and finance the ibank or it would
be closed—we are forced to the conclusion that the direc-
tors and other persons who purchased the stock under-
stood that there was to be no payment for the stock, but
it was to go into the bank to the profit and loss account,
and the persons who purchased it did it with that under-
standing. So, whether Mr. Thane intended it or not,
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we think he is estopped, as held by the chancellor, and
cannot now claim pay for his stock, the proceeds of which
went into the bank. The decision of the chancellor
~ should be upheld, unless it-is against the preponderance
- of the evidence. o : _ '

We think the decree is supported by the preponder-
ance of the evidence, and the petition for rehearing is
granted and the decree of the chancellor is affirmed.

Harr, C.J., and Kirsy, J., dissent. i




