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Baxxkers’ Fire Insurance CompPaNy v. WILLIAMS.
Opinion delivered April 23, 1928.

1. INSURANCE—ACTION AGAINST FOREIGN FIRE INSURANCE COMPANY—
VENUE.—Under Crawford & Moses’ Dig. § 6150, an action on a
fire insurance policy may be brought against a foreign insurance
company in a county where the loss occurs. .

2. CONTINUANCE—WANT OF DILIGENCE.—It was not an abuse of dis-
cretion to overrule a motion for continunance on the ground that
defendant insurance company’s attorney did not have the policy
sued on or a copy thereof, where the case was not called for-
trial until two months after service of summons, and no effort
was shown to get the policy or a copy thereof from the plaintiff
or from the home office, if the general agent could not furnish
the policy as alleged, since defendant knew when suit was brought
that it must answer before ncon of the first day of the court’s
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. session after summons had been served 20 days, under Crawford

& Moses’ Dig., § 1208.

CONTINUANCE—DISCRETION OF COURT.—Continuance in civil cases
is within the trial court’s sound discretion, and its action in
granting or overruling a motion therefor cannot be disturbed,
in the absence of an abuse of discretion, to appellant’s injury.

INSURANCE—UNCONDITIONAL OWNERSHIP CLAUSE—BURDEN OF
PROOF.—The burden was on an insurer, claiming violation of the
sole and unconditional ownership clause in a policy of fire insur-
ance, to show -that the land on which plaintiff was living and
paying taxes had not been redeemed from tax sale, and that
the time for redemption had expired.

INSURANCE—UNCONDITIONAL OWNERSHIP CLAUSE—WAIVER.— Where
an insurance agent knew at the time of writing a fire insurance
policy that insured’s interest in the insured property was not
sole and unconditional, as where insured told him that the record
owner was going to make a deed to insured, which was after-
wards done, the provision as to unconditional ownership in the
policy was waived.

INSURANCE—UNCONDITIONAL OWNERSHIP—LIEN OF IMPROVEMENT
ASSESSMENT.—The lien of assessment for improvement benefits
does not keep one from being the sole and unconditional owner
of property within the provision of a fire insurance policy.
INSURANCE—SUFFICIENCY OF OWNERSHIP.—In an action on a fire
insurance policy, an instruction that if the land on which the
property was located was forfeited for nonpayment of taxes and
the legal title thereto was in the State, plaintiff still had a right
to redeem, and that this was sufficient compliance with the sole
and unconditional ownership clause of the policy, held not error,

TAXATION—REDEMPTION FROM TAX FORFEITURE—PRESUMPTION.—
Where plaintiff was in possession of land which had been for-
feited for taxes and was paying taxes thereon it will be presumed
that he had redeemed it.

INSURANCE—CONCEALMENT ' OF TAX FORFEITURE.—Insured held
not guilty of concealment and misrepresentation of material facts
concerning the insured property in not disclosing that the property
had been forfeited for taxes and the pendency of suits for, and
the chancery court decrees ordering sale thereof for nonpayment

of benefit assessments, in the absence of showing that it was -
not redeemed.

INSURANCE—IRON SAFR CLAUSE—WAIVER.—Where an insurance
agent inspects the property, and knows that insured does not

have an iron safe and knows the manner in which he keeps his
accounts and records, insurer waives the provisions in policy
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that insured keep account of sales, record of his business, and
an iron safe.

INSURANCE—UNCONDITIONAL OWNERSHIP CLAUSE—INSTRUCTION.—
In an action on a fire insurance policy, defendant’s requested
instructions to find for defendant if the jury found that insured’s
daughter had the legal title to the land on which insured building
was located was properly modified by adding the words. “unless
you find that defendant waived said provisions in said policy.”

APPEAL AND ERROR—CONCLUSIVENESS OF JURY’S FINDING.—Ques-
tions of fact decided by the jury are conclusive on appeal if
supported by substantial evidence.

INSURANCE—JURY QUESTION.—Whether insured burned his own
property, held for the jury on conflicting evidence in an action
on a fire insurance policy.

APPEAL AND ERROR—CONCLUSIVENESS OF JURY’S FINDING.—The
Supreme Court does not pass on the credibility of the witnesses
on a trial at law, or the weight of their testimony.

WITNESSES—INCOMPETENCY OF STATEMENT OF PLAINTIFF’'S WIFE.—
Since, under Crawford & Moses’ Dig., § 4146, a wife is incompetent
to testify for or against her husband, it was incompetent in an
action on a fire insurance policy to permit defendant’s witness
to testify that he did not swear it was insured whom he saw
set fire to a building because insured’s wife had asked him if
he was going to swear to such fact, and sat on the front seat
in the court with a pistol in a paper bag; since, the wife being
incompetent as a witness, it was improper to introduce testi-
mony as to her statements.

APPEAL, AND ERROR—INVITED ERROR.—A party first introducing
incompetent evidence cannot complain of the admission of similar
evidence by the adverse party as to the same matter.

APPEAL AND ERROR—HARMLESS TESTIMONY.—Where an insured’s
wife testified as to matters not in strict rebuttal of incompetent
testimony introduced by the insurer, this was not prejudicial
error where the court instructed the jury that she could testify
only with reference to testimony of defendant’s witness as to
threats by her and that her testimony could not be considered
on the question whether plaintiff was entitled to recover, but
only on the question whether such threats were made.

INSURANCE—ALLOWANCE OF ATTORNEY’S FEE.—Allowance of $350
attorney’s fee to plaintiff recovering judgment for $2,200 in an
action on a fire insurance policy held not excessive.

Appeal from Lawrence Circuit Court, Eastern Dis-

triet; §. M. Bone, Judge; affirmed.



ARK.] Baxkers’ Fire Ins. Co. v. WiLLiams. | 1191

@A. M. Gibson, for appellant.
Coleman & Recder, for appellee.

MEerarry, J. On the 5th day of November, 1925, the
appellant issued a policy insuring F. . Williams against
loss by fire on a one-story building and on stock of mer-
chandise, store and office fixtures and furniture. The
insurance on the house was $1,000, on the fixtures and
furniture, ete., $1,000, and on the stock of merchandise
$200. On the 4th day of December the building and
contents were destroyed by fire. The appellee, plainti
below, brings this suit to collect the insurance. :

Defendant filed motion for continuance, which was
overruled, and it then filed answer, exhibiting a copy of
its policy with the answer. And in its answer it not only
denied the allegations of the complaint, but alleged vio-
lation of the terms and provisions of the policy in sev-
eral instances. Attention will be called to these and to
the testimony in the opinion.

The appellant first insists that the case should be
reversed because the court refused to sustain its motion
to dismiss. The motion stated that the defendant was a
foreign corporation, and that it designated the Insurance
Commissioner of the State of Arkansas as its agent for
service, and that it had no agent in Lawrence County.
That suit was brought in Lawrence County, and, under
the laws of the State of Arkansas, a suit against a domes-
tic corporation may be brought in the county in which
it is situated or has its principal office or place of busi-
ness, or in which its chief officer resides, except insur-
ance companies, the action may be brought in the county
in which there is an agency of the company, where it
arises out of a transaction of such agency.

It is alleged in the motion that § 1174 of Crawford
& Moses’ Digest provides that an action against a for-
eign corporation may be brought in any county in which
there may be property of or debts owing to the agency,
and that this section is in conflict with the Constitution
of the United States.



1192 Baxkers’ Fire Ixs. Co. v. WiLLiaMS. [176

It is argued by appellant that this section of the
statute is void under the authority of Power Manufactur-
wmg Co. v. Saunders, 274 U. S. 490, 47 S. Ct. 678, 71 L. ed.
1165, decided by the United States Supreme Court May
31, 1927. The appellant evidently overlooked § 6150 of
Crawford & Moses’ Digest, which provides: ‘““When loss
shall occur by fire, lightning or tornado in the burning,
damage or destruction of property on which there is
a policy. of insurance, * * *’’ one having a policy
‘‘may maintain an action against the insurance company
taking the risk in the county where the loss occurs.’’
This section applies to both foreign and domestic insur-
ance companies, and the court therefore did not err in
overruling appellant’s motion to dismiss.

Appellant next insists that the case  should be-
reversed because its motion for a continuance was over-
ruled. The suit was filed and summons served on April
20,1927. The case was not called for trial until June 16,
1927. The defendant knew when it was served with
summons, when the court would be in session, and § 1208
of Crawford & Moses’ Digest provides: ‘‘The defense
to any complaint or cross-complaint must be filed before
noon of the first day the court meets in regular or
adjourned session after service, where the summons has
been served 20 days in any county in the State.’’

The defendant therefore knew when the suit was filed
that it would have to answer before noon of the first day
that the court was in session. It could have ascertained
immediately whether it had a copy of the policy, and
could have made preparations to try the case.

Appellant, however, cites and relies on North Ameri-
can Union v. Oliphant, 141 Ark. 346, 217 S. W. 1, and
states that that lays down the rule relative to continnance
in cases similar to the instant case. In that case the
court said: ‘‘The ground upon which the insistence is
based is that appellee changed the theory of his case at
the commencement of the trial, to the surprise and pre;j-
udice of appellant.”” The court then called attention to
the correspondence between the parties, and continued:
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‘“With this information in hand, appellant was not war-
ranted in assuming that only such letters as were written
- by appellant itself would be relied upon to establish the
contract. The whole correspondence was submitted by
appellant as establishing the contract pleaded and relied
upon for recovery. With this information in advance,
neither surprise nor prejudice resulted to appellant in
denying its request for a continuance.”’ '
It next calls attention to State Life Ins. Co. v. Ford,
101 Ark. 513, 142 S. W. 863. In this case the motion for
continuance stated that certain proof could be made by
an absent witness, and that defendant had used its best
effort to reach the witness, that it might take her deposi- |
tion, but was never able to communicate with her; that,
if the case was continued, it could locate her and take.
her deposition. The motion also stated that the plaintiff
failed to file either the original policy or a copy of it with
her complaint, and, for that reason, he could not prepare
a defense to the action. And the court held that the
lower court did not abuse its discretion in overruling
_ defendant’s motion for a continuance. :
In the instant case appellant does not show any
effort to get the policy or a copy of it. If he had been
unable to get a copy from the home office, and the plain-
tiff had refused to let it have the policy so that it could
make whatever preparations it thought proper, and then -
had shown that, by reason of this, it was unable to pre-
pare its defense and had been deprived of the right to
.interpose or make any defense, the trial court would
probably have granted its motion. But it does not claim
that it made any effort to get the policy from the plain-
tiff, and does not show in any way that it was prejudiced.
In the instant case the motion stated that the attor-
. ney for the defendant had never seen the policy nor a
copy of it prior to the day before trial. And that the
general agency through which the policy was written, on
account of a loss of a portion of its office files, was unable
to furnish the defendant’s attorney with a copy. But he
does not show that he might not have got a copy from
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the office of the company, and does not show that he made
any effort to get it from the plalntlff

A continuance in a eivil case is within the sound dis-
cretion of the trial court, and the action of the court in
granting or overruling a motion for continuance will not
be disturbed unless it has abused its discretion to the
defendant’s injury: And in this case the court did not
abuse its discretion. Holub v. State, 130 Ark. 245, 197
S. W. 277; Sease v. State, 1565 Ark. 130, 244 S. W. 450.

Appellant next insists that the case should be
reversed because the court refused to grant instruction
No- 1 requested by the defendant. It first argues that
there was a violation of the sole and unconditional owner-
ship clause of the policy. The proof shows that the land
had been sold for taxes and that the time for redemption
had expired. At any rate, this is the contention of
appellant. But appellant did not offer to show that the
land had not been redeemed, and, since the plaintiff was
at the time living on the land and paying taxes, the
burden was upon the defendant to show that the land had
not been redeemed. , o

This court has said: ‘‘The State could only act
through her taxing officers. These officers, the clerk,
assessor and collector, had no authority to place or keep
these lands on the tax records for the assessment, levy
and collection of taxes, unless they had been redeemed
from the State, as required by the statute. While there
is no proof in the record that the lands had been
redeemed, yet, under the above undisputed facts, it will
be presumed that the Jands had been redeemed.”’ Wallace
v. Hall, 135 Ark. 353, 205 S. W. 699.

It is also contended that this clause as to uncondi-
tional and sole ownership was violated because the plain-
tiff did not have the deed to the property at the time the
insurance policy was issued. But the plaintiff testified
that he was the true owner of the land, the sole and
unconditional owner, but that the record title was in his
daughter, but that she was going to make him a deed.
He testified that he told this o the agent, and the agent
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said he would write the insurance with the understand-
mg that plaintiff get the title transferred to him. The
insurance agent said he was going to Memphis next day,
and would try to see plaintiff’s daughter and get her to
fix the deed. He did not get to see her, but came back
and told plaintiff he had better mail the deed to her.
Plaintiff did this, and the deed was executed.

This proof is undisputed, and the deed was in fact
executed and delivered within a week. It appears there-
fore that, so far as this defect is concerned, the insur-
ance agent who wrote the policy knew all about it, and
when an insurance agent who writes a policy knows, at
the time that the policy is written, that the 1nsured s
interest was not sole and uncond1t10nal that provision
of the policy is waived. See National Fire Ins. Co. v.
Kent, 163 Ark. 7, 259 S. W. 370.

So far as the improvement taxes are concerned,
there is nothing in the proof that shows violation of the
sole and unconditional ownership clause of the policy.
If the lien of assessments for benefits kept one from
being the sole and unconditional owner of his property,
then no person who lives within the bounds of an
improvement distriet would be the sole and unconditional
owner of his property. :

Appellant next insists that its instruction No. 3 and -
its instruction No. 4 should have been given. What we
have already said answers the objection to the court’s
refusing to give instructions Nos. 3 and 4, requested by
defendant.

The court’s giving instruction 2 at the request of the
plaintiff was not error. It simply told the jury that, if
the land was forfeited for the nonpayment of taxes and
certified to the State, and that a legal title was in the
State, plaintiff still had the right to redeem, and that
this was-a sufficient comphance with the policy. The bur-
den would not be on the plaintiff to show that he had a
right to redeem if he was in possession, paying taxes.
There would be a presumption that he had redeemed.
The officers would have no right to put the land on the -
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taxbooks and to levy and collect taxes from the plaintiff
unless he had redeemed or had the right to redeem.

Appellant next insists that the case should be
reversed because the plaintiff was guilty of concealment
and misrepresentation of material facts and circum-
stances concerning the insurance and the subject thereof.
Appellant says that the uncontradicted and admitted
testimony is that, at the time the policy was issued, the
land had forfeited for taxes to the State of Arkansas
and had not been redeemed within the two-year period,
and that the State owned this property. The testimony
does show that the land had forfeited, but it does not
show whether it had been redeemed. Plaintiff’s daughter
made a deed to him after the policy of insurance was
written and delivered. The plaintiff was in possession,
paying taxes. There is no proof that the daughter did
not redeem the land. The presumption is that it was
redeemed. The fact that the land had been ordered sold,
as stated by appellant, under certain decrees of the
chancery court, did not violate any of the provisions of
the policy. There is no evidence that the plaintiff con-
cealed or misrepresented any material fact or circum-
stance. The suits that were brought in the chancery
court were suits ¢n rem, and no notice, so far as the
record shows, was served on the plaintiff. Moreover, if
the suits had been pending in court and plaintiff had been
served, this would not be any violation of any of the
terms of the policy, because the plaintiff had the right at
any time to pay the assessments, and, if it had been
sold, he had a rlght to redeem it, and thele was there-
fore no violation in this of the sole and unconditional
ownersh1p clause, and, so far as this record shows, there
was no misr epresentatlon or concealment.

If is next insisted that the plalntlff violated ‘the rec-
ord warranty clause of the policy. It is alleged that the
violation was caused by plaintiff’s failure to take an
inventory and to keep an account of sales and record of
his business, and that he had no iron safe.
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It has been repeatedly held by this court that, where
the insurance agent inspects the property himself, knows
that the plaintiff does not have an iron safe, and knows
the manner in which he keeps his accounts and records,
and knows all the facts that the proof in this case shows
the -insurance agent knew, the company waives these
provisions in the policy. The provision in the pohcy
required the plaintiff, if he had no mventory on hand, to
make one within 30 days.

‘There is a conflict in the testimony as to what
occurred between the adjuster and the plaintiff, but this
was a question of fact properly submitted to the jury,
and their finding is conclusive here.

Appellant next insists that the court erred in modify-
ing the instructions by adding the following: ‘‘unless
you find that defendant waived said provisions in said
policy.”’

Defendant’s requested instructions were erroneous
without the clause being added. Kach of them enu-
merated certain things, telling the jury, if they found
these to be the facts, they would find for the defendant,
leaving out entirely the question of waiver. For instance,
the undisputed proof shows that the agent knew that
the daughter had the legal title, but was intending to
make a deed to the assured, yet these instructions say
that, if the jury find those facts, they will find for the
defendant. Of course this was erroneous; but it was
proper to tell them, if they found these facts to be true
they would find for the defendant, unless they found that
the defendant waived this pr0v1s10n And this is true
of each instruction which is meodified by adding the
words, ‘‘unless you find that the defendant waived said
provisions of the policy.”’

It is unnecessary to set out the instructions. When
considered as a whole the instructions fairly submitted
all the issues to the jury, and all questions of fact decided
by the jury are conclusive on this court if there is sub-
stantial evidence to sustain the jury’s finding.
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It is next contended that the case should be reversed
because it is alleged the fire was caused by the act or
procurement of the plaintiff. It is true Reed’s testimony
was to the effect that Williams started the fire and burned
Kis own property. This testimony is contradicted by
Williams, and a number of other witnesses testified to
facts which are in conflict with Reed’s testimony. Reed’s
testimony was to the effect that Williams poured gaso-
line or something on the stove and stovepipe and set it
on fire. Two or three witnesses swear that the fire started
several feet from the stove. Reed also testifies that he
saw the fire, and had seen Williams pouring something
on the stove or pipe, and testified that it looked like there
was some paper set on fire in the stove, and the place
flamed up. Reed went home after seeing this, stating
that he thought Williams wanted to burn it, and it was
none of witness’ business. He went home and lay down
on the bed, but did not go to sleep, and he was at home
when his own store caught fire. It therefore appears
that the evidence is conflicting on the question of the
origin of the fire, and this court does not pass on the
credibility of the witnesses where there has been a trial
at law, nor the weight to be given to their testimony, the
rule being that if there is substantial evidence to sustain
the verdiet it will not be disturbed.

It is next contended by appellant that the case
should be reversed because the court erred in permitting
Mrs. Williams, the wife of the plaintiff, to testify on
his behalf.

Section 4146 of Crawford & Moses’ Digest makes the
husband and wife incompetent as witnesses for or against
each other, and appellant contends that this statute is
violated by the court’s permitting Mrs. Williams to
testify. '

Appellant’s witness, Reed, had testified that he had
seen some one set fire to the building and had seen some
one in the building, but did not know whether it was
Williams or not. The testimony was closed, and the
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case went over until the following morning, and appel-
lant’s attorney then asked permission to put Reed back
on the stand, and this permission was granted, and Reed
testified that it was Williams that he saw in the store,
and the reason he did not tell it when he was on the stand
before was that Mrs. Williams, just before he went on
the stand, had asked him if he was going to swear that
Williams burned his building, and when he told her he
was, she asked him if he meant it, and he told her he did.
She went downstairs, and came back with a pistol in a
paper bag, and came in and sat on the front seat, and
that is the reason witness did not tell the truth about
seeing Williams. This action on the part of the appel-
lant was a violation of the statute that he now invokes.
If the wife was incompetent to testify, it was just as
much a violation of the statute to have some witness to
testify to what she said as it would be to put her on the
stand and let her testify herself. The statute prohibits .
the testifying by husband or wife for or against each
other, and the appellant should not have offered proof of
any declarations or statements of Mrs. Williams. If the
law permitted evidence of this character, one could do
indirectly what the statute prohibits doing directly.
Then it would be manifestly unfair to permit one party
to prove statements of the wife and then proh1b1t her
from denying the alleged statements. :

¢TIt frequently happens that evidence which might be
inadmissible under strict rules is nevertheless introduced
into the case through inadvertence or otherwise, under
which circumstances it is held that the adverse party is
entitled to introduce evidence on the same matters lest
he be prejudiced, the rule being that the party who first
introduces evidence which is irrelevant to the issues can-
not assign error on the admission of evidence from the
adverse party relating to the same matter. So, where a
part of a conversation, declaration, document, or series of
documents, book accounts, letter or correspondence, or
transaction, is shown in evidence by one party, the other
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party may, for purposes of explanation, show the
remainder, or so much thereof as is necessary to a com-
plete understanding of the part already shown, even
though the result is to let in self-serving declarations.”’
22 C. J. 196.

““The transaction with Arnold concerning the pay-
ment for his services was collateral, and had no place
in the case, as it had no bearing upon the issue as to what
amount appellee had agreed to pay appellants to defend
~ him. But appellants are not in a position to complain of
the introduction of this question into the case, as they
brought it forward and introduced the first testimony
concerning it. * * * However, if it was prejudicial,
appellants are in no attitude to complain, because they
had first drawn out the testimony -concerning the pay-
ment of this money and the circumstances under which
it was paid, and appellee was entitled to have the whole
of the transaction given to the jury after a part of it had
gonein.”” St. L. I. M. & S. R. Co. v. Walsh, 86 Ark, 145,
109 S. W. 1164.

‘‘The defendant is not in a situation to complain that
the court admitted evidence to prove that its trains were
not stopped at Coal Hill on former occasions. Witnesses
for the defense testified that the train stopped on the day
of the injury long enough to permit all passengers to
alight. To sustain their statement, they testified that
the rules of the company required a stop of several
minutes, and that it was always made. If the evidence
was incompetent, the defendant first introduced it, and
cannot complain that the court permitted plaintiff to
rebut it.”” Ry. Co. v. Tankersley, 54 Ark. 25, 14 S. W.
1099.

In the instant case the appellant is in no position to
complain, after having introduced witnesses to testify
as to statements made by the wife of plaintiff which were
incompetent, and the court did not err in permitting the
plaintiff to introduce Mrs. Williams in rebuttal of such
testimony.
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Appellant complains, however, becanse Mrs. Wil-
liams made other statements and undertook to give
testimony that was not in striect rebuttal of the incompe-
tent testimony introduced by appellant. The court had
already instructed the jury that Mrs. Williams could
not testify except with reference to Reed’s testimony
* as to her threats. The court had told the jury that the
testimony would be confined to the question of threats,
as to whether or not Mrs. Williams made the threats as
testified to by the witness, and that the testimony could
not be considered by the jury as testimony in this case
as to whether or not plaintiff was entitled to recover on
insurance policy, but would be considered only for the
purpose of what light it might shed on the question as to
whether or not any threats were made to the witness
Reed, who has just testified.

After the testimony the court said:

‘‘Gentlemen..of the jury, I again instruct you that
the testimony of this witness must not be considered by
you as testimony, bearing on the merits of this case as
to whether or not the plaintiff Williams is entitled to a
recovery, but you will consider it only on the point rela-
tive to threats made by the witness against Reed, if any.’’

It is next contended by the appellant that the case
should be reversed because the court erred in permitting
certain testimony, over the objection of the defendant,
and in excluding certain testimony over the objection of
the defendant. The testimony complained about, how-
ever, could not be prejudicial. We have already said
that the chancery suits with reference to benefit assess-
ments would not be a violation of any of the provisions
of the policy. It did not violate the sole and uncondi-
tional ownership clause, and, as long as plaintiff had a
right to redeem, he was the sole and unconditional owner.
And as we have already stated, as to the tax forfeitures
and sales, the plaintiff, being in possession and paying
taxes, raises a presumption that it had been redeemed
from the State.
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The instructions, as we have already said, properly
submitted the case to the jury, and it would be useless
to set out all the instructions requested in the case.

Appellant finally contends that the attorney’s fee
allowed by the court was excessive, and that it should be
reduced so as not to exceed 10 per cent. of the judgment.
The court allowed attorney’s fee of $350, and we cannot ~
say that that is excessive.

Finding no prejudicial error, the case is affirmed.

Mr. Justice KirBy dissents.



