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Bopw~ar v. STaTE.
Opinion delivered April 16, 1928.

1. CRIMINAL LAW-—MISCONDUCT OF JURORS.—Uncontradicted affi-
davits filed by accused, after her conviction for selling whiskey,
in support of a motion for new trial, stating that two of the
jurors, while eating dinner during their separation on the day
of the trial, talked about the case, saying that from outside reports
about people being: drunk and fighting at her house she was bound
to be guilty whether officers found liquor in her house or not, keld
to make out a prima facie case of misconduct by such jurors.

2. CRIMINAL LAW—JURORS RECEIVING INFORMATION OUTSIDE OF COURT.
—It is improper for jurors to receive information concerning
the merits of a case they are trying, except in open court and
in the manner provided by law.

3. CRIMINAL LAW—AFFIDAVIT SUPPORTING THE MOTION FOR NEW TRIAL.
—Uncontradicted affidavits supporting defendant’s motion for
new trial, on the ground of misconduct of jurors, must be accepted
as true.

4. CRIMINAL LAW—KNOWLEDGE OF JUROR’S MISCONDUCT.—Knowledge
of accused’s husband, during the trial, of misconduct of jurors
while separated, is not attributable to accused so as to charge
her with negligence in failing promptly to file a motion for new
trial on that ground, and filing a motion for a new trial at the
same term at which the verdict was rendered, nearly three weeks

after conviction, was timely, under Crawford & Moses’ Dig.,
§ 3218.

Appeal from Sebastian Circuit Court, Greenwood
District; J. Sam Wood, Judge ; reversed.

A. V. Anderson, for appellant.

H. W. Applegate, Attorney General, and Darden
Moose, Assistant, for appellee.

Humrpareys, J. Appellant was indicted for selling
whiskey in the circuit court of Greenwood Distriet of
Sebastian County, and subsequently on the 10th day of
January, 1928, was convicted and adjudged to serve a
term of one year in the State Penitentiary as a punish-
ment for the crime, from which judgment this appeal
has been duly prosecuted. :

On the day of her conviction she filed a motion for
a new trial, which was overruled on the following day.
She then prayed an appeal to the Supreme Court, which
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was granted. On the first day of February following,
during the same term of court, she filed a motion to set
the verdict aside and to grant her a new trial on account
of the misconduct of Carter and Hannah, two of the
jurors who tried her case, upon the additional ground
that they obtained information about her case and talked
to each other concerning the same while separated dur-
ing the noon hour, contrary to the admonition of the
court. The allegation of misconduet in the amended
motion for a new trial was supported by three affiants,
one of them being appellant’s husband, to the effect
that, on the day of the trial, while said jurors were
eating dinner, during their separation by permission of
the court, they talked about appellant’s case, saying
that, from all outside reports about people being drunk
and fighting at appellant’s house, she was bound to be
guilty, whether what the officers found in her house was
liquor or not. It was alleged in the motion that appel-
lant received no information of the conversation or that
the two jurors had talked to parties during the noon
recess, until after her conviction. The jury were unable
to agree upon a verdict before dinner, but did agree and
return a verdict of guilty a short time after the noon
recess.

Appellant assigns as reversible error thé refusal of
the court to grant a new trial on account of the alleged
misconduct of said jurors.

The uncontroverted affidavits filed by appellant in
support of her motion for a new trial made a prima facie
case of misconduct on the part of the two jurors.
Shropshire v. State, 86 Ark. 481, 111 S. W. 470; Bracken-
ridge v. State, 27 Tex. App. 513, 11 S. W. 630, 4 L. R.
A. 360.

Receiving information by jurors relative to the
merits of a case they are trying, except in open court
and in the manner provided by law, is improper. Capps
v. State, 109 Ark. 193, 159 S. W. 193, 46 L. R. A. (N. S.)
741, Ann. Cas. 1915C, 957.
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" The State did not contradict the statement contained
in the affidavits, hence they must be accepted as true.
The integrity of the trial was impeached by allowing
the jurors to receive information of appellant’s guilt
or circumstances tending to show her gmilt from other
sources than through the sworn testimony of witnesses
in the case, introduced and examined in the regular way.
According to the trend of conversation between the two
jurors, the outside reports which they received influenced
them in arriving at the guilt of appellant.

It cannot be successfully contended that appellant
was negligent in filing her amended motion for a new
trial. The knowledge of her husband was not attribu-
table to her on account of the marital relationship. Under
our statutory system of criminal procedure a defend-
ant is allowed to move at any time during the term of
court at which convicted to set the verdict aside on
account of the misconduct of any of the jurors trying
the case. Section 3218 of Crawford & Moses’ Digest
provides that the application for a new trial must be
made at the same term at which the verdiet is rendered,
unless the judgment is postponed to another term, in
which case it may be made at any time before judg-
ment. It was said in the case of Corming v. Thompson,
113 Ark. 237, 168 S. W. 128, that a motion for a new trial
should be made at the same term at which the judgment is
rendered.

The judgment is reversed, and the cause is
remanded for a new trial.




