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MarLEY 9. HACKLER.

Opinion delivered February 13, 1928.

PRINCIPAL. AND AGENT—AUTHORITY OF AGENT.—The power of
attorney by which a widow authorized another to transact all
business for her and in her name to execute and acknowledge con-
veyances and to sign all contracts, checks, drafts, or other instru-
ments, held, under the evidence, intended only to enable the attor-
ney to wind up the estate of the widow’s decedent.
PARTNERSHIP—CONSTRUCTION OF WRITTEN INTRUMENT.—Whether
a written instrument is a rental contract or a contract of partner-
ship should be determined by the language of the instrument,
- unless it is susceptible of more than one interpretation, in which
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case parol evidence or the conduct of the parfies under it may
be resorted to in determining the intention. ’

3. CONTRACTS—CONSTRUCTION AGAINST PARTY PREPARING CONTRACT.—
In construing a writteén instrument it should be interpreted more
strongly against the party who prepared it.

4. PARTNERSHIP—CONSTRUCTION OF INSTRUMENT.—An instrument
designated a lease in the opening declaration whereby a party
thereto agreed to manage and operate plaintiff’s plantation and
to be responsible therefor, and provided that the parties should
share equally the profits derived therefrom, held unambiguous and
to create the relationship of landlord and tenant, and not that of
a partnership or a share-cropper contract.

5. PARTNERSHIP—DIVISION' OF PROFITS.—A division of profits grow-
ing out of the business does not necessarily imply a partnership
arangement, since such division is often made a basis of salary
for business or rents for property. :

Appeal from Crittenden Chancery Court; J. M. Fut-
rell, Chancellor ; affirmed.

A. B. Shafer and Coleman & Ridduick, for appellant

Allen Hughes and John E. McCall, for appellee.

Huwmpareys, J. This is an appeal from a decree in.
favor of appellee against Eva A. Marley, special admin-
istratrix of the estate of K. N. Marley, deceased, for
$35,160.90, and against Rufus Armistead, special admin-
istrator of the estate of K. R. Armistead, for $23,954.41,
rendered in a suit brought in the chancery court of Crit-
tenden ‘County by appellee against F. N. Marley, for an
accounting of rents on her plantation in said county,
known as the Perryland Plantation, for a term beginning
‘January 1, 1920, and ending December 31, 1925, and for
$52,145.20 in cash to her credit with K. R. Armistead &
Company, and for an accounting with K. R. Armistead
for the amount of $52,145.20 in cash to her credit with
said company. " - :

The defense interposed by F. N. Marley to the suit
was that the plantation was operated under a share-
crop agreement for a five-year period at a loss instead
of a profit, and that the funds to her credit in her account
with K. R. Armistead & Company were checked out under
authority contained in a power of attorney, executed by




240 MarvLEYy v. HacKLER. [176

her to him, in the operation and improvement of said
~ plantation.

. The defense interposed by K. R. Armistead to the
suit was that he paid out the funds to appellee’s credit
with his company on checks drawn against it by F. N.
Marley, under authority contained in the power of attor-
ney given by her to F. N. Marley. The power of attor-
ney referred to is as follows:

‘*POWER OF ATTORNEY.

‘I, Annie M. Hackler, widow, of Crittenden County,
Arkansas, do hereby nominate and appoint F. N. Mar-
ley, of Memphis, Tennessee, as my true and lawful attor-
- ney in fact, with full power and authority to transact
all businéss for me, and in my name to execute and
acknowledge deeds or other conveyarces, and to sign all
contracts, checks, drafts or other instruments, it being
my purpose and intention by this instrument to give him_
a general power of attorney to transact all business of
every kind for me, and I hereby ratify and confirm all
his acts and deeds in the premises as fully as if T were
present and doing the same in my own hand.

her
(Signed) ‘“Annie M. X Hackler.
mark

““Witness: K. R. Armistead,

‘““Rufus Armistead.”’

Acknowledved before notary public.

The agreement with reference to the operation of the
plantation is as follows

‘‘ AGREEMENT.

““This lease agreement this day made and entered
into by and between Mrs. Annie M. Hackler and F. N.
Marley, witnesseth :

‘1. The undersigned, Annie M. Hackler, leases to
the said F. N. Marlev her plantation at Brum Critten-
den County, Arkansas, known as the Perryland Planta-
tion, containing about 600 acres, for the term beginning
January 1, 1920, and ending December 31, 1925, Also
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all the live stock and farming implements of all kinds on
said plantation belonging to her and used in operating
the same.

‘2. The undersigned, I". N. Marley, on his part,
agrees to manage and operate said plantation during the
term of this agreement, devoting so much of his time
thereto as may be necessary; and shall be responsible for
the proper management and operation of same.

3. The undersigned, Annie M. Hackler and F. N,
Marley, are to share equally the profits derived from the
operations of said plantation during the term of this
lease.

‘‘Hixecuted in duplicate this September 24, 1919.

_ her
(Signed) ‘“Annie M. X Hackler.
_ - mark
‘ “F. N. Marley. .

“Witness: M. C. Ketchum, A. W. Ketchum.”’

Appellants contend for a reyersal of the decree upon
the theory that the power of attorney conferred author-
ity upon F. N. Marley to check on the account of Mrs.
Annie M. Hackler with K. R. Armistead & Company and
on deposit in the Bank of Commerce & Trust Company in
Memphis for unlimited amounts to operate the planta-
tion which she owned in Crittenden County, Arkansas,
under and by virtue of the written agreement set out
above, and that the money that Mrs. Annie M. Hackler
had on deposit with Armistead & Company and with the
trust company, as well as the proceeds derived from the
sale of the crops of 1919 and for the five-year period
under the agreement, was used for that purpose, except
about $6,100. In other words, appellants interpret the.
agreement relative to the operation of the plantation to
be a sharecropper’s or partnership agreement, by the
terms of which Mrs. Hackler should furnish the land,
the live stock, farming implements, and money with which
to operate same, and Marley to direct the operation
thereof, for which each was to receive one-half of the
profits derived therefrom. . '
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The chancery court found that the power of attorney
was executed to enable F. N. Marley to efficiently admin-
ister upon the estate of J. P. Hackler, deceased, with
knowledge by K. R. Armistead and his son, Rufus Arm-
istead, of its purpose; and that, when the purpose was
accomplished, it ‘'had no further force and effect. To
state it more directly, the chancery court found that
the power of attorney did not confer upon F. N. Marley
authority to check out the moneys of Mrs. Annie M.
Hackler on deposit with IX. R. Armistead & Company and
in the trust company in the operation of the plantation,
and that K. R. Armistead and Rufus Armistead knew
that it was not executed for that purpose. The chancery
court also construed the written agreement relative to
the operation of the plantation as a rental contract, creat-
ing the relationship of landlord and tenant, by the terms
of which Mrs.. Annie M. Hackler was to furnish the plan-
tation, the live stock and farming implements thereon,
and to receive one-half the profits derived therefrom as
rents. ' :

The record is voluminous, and it would extend this
opinion to unusual length should an attempt be made to
set the testimony out in detail. For this reason only a
general statement of the facts will be attempted.

J. P. Hackler was a planter, who owned and operated
Perryland Plantation, consisting of 850 acres, in Crit-

tenden County, Arkansas, at the time of his-death, on

June 5, 1919. He had resided upon the plantation forty
years with his wife, Annie M. Hackler. For twenty-five
years prior to his death he had sold his cotton to and
purchased his supplies from K. R. Armistead & Company,
merchants and cotton factors in Memphis, and also car-
. Tied his banking account with them. F. N. Marley was a
son-in-law of K. R. Armistead, and the bookkeeper for
his firm at and during the time Hackler did business with
the firm. During the business transactions Mr. and Mrs.
Hackler became well acquainted with the families of
Armistead and Marley, resulting in an association of
mutual confidence, respect and esteem. The families
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visited each other and visited other cities together. Hack-
ler had prospered until he was able to carry over his cot-
ton crop of 1917 and 1918, and, when sold, just prior to
his death, he had a cash balance with Armistead & Com-
pany of $38,000. Hackler made a will by the terms of
which his entire estate was-devised to his wife, Annie
M. Hackler, with direction that she be appointed execu-
trix without bond, and left the will with K. R. Armistead.
Hackler then went into the hospital for the purpose of
being operated upon. While waiting for the operation
K. R. Armistead, his son, Rufus Armistead, and Marley
visited him. The day- before the operation he asked all
the parties to leave the room, except his wife and Marley.
He then stated that he expected to recover from the
operation, but requested Marley, in the event of his death,
to assist his. wife, which Marley agreed to do. He died
from the operation on the next day. After his burial the
will was opened by Marley and read to Mrs. Hackler, who .
could not read or write, at the residence of a Mr. Carlos,
where Mrs. Hackler was stopping, in Memphis. The fol-
lowing day Mrs. Hackler and a friend went to the Pea-
body Hotel and had them telephone Marley that they
wanted to sée him. When he arrived, she stated that she
wanted to pay off the debts, which amounted to little, -

" and wind up the estate, but that she did not want to act

as executrix. She requested Marley to attend to the
details of winding up the estate, which he agreed to do.
In order to attend to the details of the estate for the
executrix, Marley suggested that, as she would be out on
the plantation, it would facilitate matters for her to give -
him a power of attorney to act in her behalf. She inquired

* of him about an attorney, and Marley suggested M. C.

Ketchum, K. R. Armistead’s attorney. The suggestion
met with her approval, so Marley procured Ketchum to
draw the power of attorney and take charge of the legal
features of probating the will and administering upon
the estate. The following day Mrs. Marley took Mrs.
Hackler to the office of K. R. Armistead, where she met
Mr. Ketchum, who had drawn the power of attorney.
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According to the testimony of Marley, when first
examined, he and K. R. Armistead had talked over the
necessity and purpose of a power of attorney to wind
up the estate. Marley later testified that he was mis-
taken about discugsing the matter of the preparation of
a power of attorney with K. R. Armistead. K. R. Arm-
istead also testified that the matter was not discussed
between Marley and himself before the execution thereof.
After the power of attorney was read, Mrs. Hackler
signed it by mark, which signature was witnessed, at the
suggestion of Marley, by K. R. Armistead and his son,
Rufus. Mrs. Hackler employed Everett Marley, the son
of F. N. Marley, at his suggestion, to assist her in
gathering the crop of 1919, which was shipped to Armi-
stead & Company. He continued in her employ until
January, 1920. In the meantime I'. N. Marley, under
the power of attorney, performed all the acts necessary to
a complete administration of the estate, and, after col-
lecting the assets and paying the obligations, he informed
Mrs. Hackler that everything had been done except sell-
ing the plantation. Just before the operation, J. P.
Hackler had suggested.that the plantation be sold and
a home purchased for or by his wife in Memphis. Mrs.

Hackler preferred to reside upon the plantation instead.

of selling same, and, according to Marley, requested him
to manage it for her. According to Mrs. Hackler, Marley
proposed to rent the plantation from her. After talking
the matter over several times they entered into the writ-
. ten agreement heretofore set out, on the 24th day of Sep-
tember, 1919, but Marley did not enter into the possession
and control thereof until January 1, 1920. Before enter-
ing into the possession of the plantation, Marley trans-
ferred the account at K. R. Armistead & Company to
Annie M. Hackler. He also transferred the account of
J. P. Hackler, of -about $8,000, in the Commerce & Trust
Company to Annie M. Hackler. He also collected about
$4,000 life insurance and placed it in the Annie M. Hack-
ler account at K. R. Armistead & Company. When Mar-

ley took possession of the plantation, he employed his.
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son to assist him. His son remained on the place until
1924. Marley took an inventory of the stock in the plan-
tation store, and opened a set of books, which was kept
by him and his son on the basis of a partnership during
the entire term of the agreement. The business was run
under.the name of Perryland Plantation. The names
of F. N. Marley and Annie M. Hackler appeared on the
letterheads. Marley transferred all the money in both -
accounts, about $52,000 in all, to the Perryland Planta-
tion, and, during the five-year period, expended all that
was produced on the plantation and all the money in Mrs.
Hackler’s accounts, except. $6,100, in the operation
thereof, according to his testimony. Mrs. Hackler knew
nothing of the manner in which the books were kept, and
did not participate in the management of the plantation.
It was managed and controlled by Marley and his son
without consultation with Mrs. Hackler. According to
her testimony, she had no information that Marley had
used her money in the: operation of the plantation or
otherwise until the fall of 1924. He did not make her an

. annual statement. She testified that she asked him how

they had come out, and he always told her that she had
come out all right. She said that she had absolute con-
fidence in Marley and Armistead, and trusted them
implicitly. She testified that, in the fall of 1921, she
observed that a great deal of money was being spent, and
heard that Marley had mortgaged her plantation, and
that she asked him if he had done so, and he told her no.
When pressed with reference to her dissatisfaction on
account of the extravagant expenditure of money in 1921, -
and whether she discovered at that time that Marley was
checking out her money, she said ‘‘no’’; that she had ref-
erence to the expenditure of money which she supposed
had been made in the operation of the plantation. She
said further that she knew Marley had expended some of
her money in the construction of some houses on the
plantation, but had no idea he had used any of it in the
operation of the plantation. She said she thought the
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money expended in the operation of the farm had been
made on the farm and out of the plantation store.

Marley and Armistead both testified that Mrs. Hack-
ler’s individual money was checked out and used in the
operation of the plantation under the authority con-
tained in the power of attorney. In the fall of 1924 Mar-
ley wanted to rent the plantation for cash rent, but Mrs.
Hackler concluded to sell same, and asked him for a
statement. The statement disclosed that all of her individ-
ual money had been checked out except about $6,000.

As we understand, no question is raised on appeal
as to the amount of the judgments appellee is entitled
to recover under the facts and law. Appellant challenged
the right of appellee to recover any amount. Her right
to recover depends upon the effect given the power of
attorney and the interpretation placed upon the written
agreement. ' ’ '

After a very careful reading and consideration of
the testimony, we are of opinion that the power of attor-
ney was executed for the purpose only of enabling F'. N.
Marley to wind up the estate of J. P. Hackler, deceased.
The language is broad, and confers general power upon

Marley to transact all business of every kind for her,

but, as between the parties to this suit, it only had ref-
erence to the business in hand at the time of its execu-
tion. The only business in hand at that time was the
winding up of the estate of Hackler. The power of
attorney was suggested by Marley, and he pointed out
that it would facilitate matters (referring to the admin-
istration of the estate) for Mrs. Hackler to give him a
power of ‘attorney to act in her behalf. According to
the first testimony of Marley, the necessity for and pur-
pose of a power of attorney was discussed between him
and K. R. Armistead. Mrs. Hackler testified that its
purpose was discussed between them at the time it was
executed. It was drawn by Armistead’s regularly
employed attorney, who was employed by Mr. Marley to
look after the legal features of probating the will and
administration of the estate. It was executed in the
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office of Armistead, and witnessed by him and his son.
We think, as between Annie M. Hackler, F'. N. Marley
and K. R. Armistead, it should be limited in its effect

~and operation to winding up the estate of J. P. Hackler,

deceased.

The next, and only other, question involved upon_
the ‘appeal is whether the written agreement is a rental
contract or a contract of partnership. This should be.
determined by the language of the instrument, unless
susceptible of more than one interpretation. The pur-
pose of written contracts is to clearly define the inten-

- tion of the parties. Agreements are reduced to writing

in order to avoid any differences between the parties
thereto. Of course, if the written instrument is ambigu-
ous it then becomes necessary to resort to parol evi-

.dence or the conduct of the parties under it to determine

their intention. In construing a written instrument it
should be interpreted most strongly against the party -
who prepared it. The contract in question was pre-
pared by Marley. Mrs. Hackler could neither read nor
write. The agreement is characterized as a lease in the
opening declaration thereof. In the first paragraph it is
clearly and plainly stated that Annie M. Hackler leases ~
to F. N. Marley her plantation (describing it) and all
the live stock and farming implements thereon, for a
term of five years.

~ There is nothing in the openmw declaratlon or the
first paragraph 1ndlcat1no' that the agreement is one of
partnership, or that it is a share-cropper contract. On

the contrary, the language clearly states that it is a lease
or a rental econtract.

The second paragraph defines the duties of T N
Marley, the second party in the contract. We find noth-.
ing in the duties assumed by him inconsistent with the
duties of a tenant. He agrees therein to manage and
operate the plantation, devoting so much of his time
thereto as may be necessary, and agrees to be respon-
sible for the proper management and operation of same.
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The third or last paragraph provides that Annie M.
Hackler and F'. N. Marley are to share equally the profits
derived during the operation of said plantation under
the lease. We do not think any doubt can arise out of
this paragraph as to whether the contract is one of lease.
The last paragraph should be constrned with the other
- parts of the agreement so that harmony may prevail
throughout, if possible. This effect may be easily accom-
plished, without doing any violence to the language used,
by construing this clause to mean that Mrs. Hackler was
to receive one-half of the profits for rent, and Marley
the other half for his labor or management and the use
of the money advanced in the operation thereof. This
interpretation is reasonable in- the light of the para-
" graphs specifically stating what Mrs. Hackler should
furnish. If it had been the intention for her to furnish
the money for the operation of the plantation, it would
have been very easy to have included in the specific state-
ment all the things she was to furnish. The second para-
graph provides for Marley to operate the farm, which
necessarily implied that he should provide the funds to
do so. The contract provided for him to manage and
operate same, not to manage or operate same. The man-
agement refers to his mental and physical labors, and
operation to the expenses incident thereto. A division of
profits growing out of a business does not necessarily

imply a partnership arrangement. A division of profits -

is often made a basis of salary for business or rents for
property. We are unable to discover any ambiguity in
the agreement. The relationship of landlord and tenant
was created by the terms thereof. '

The decree is affirmed.



