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Morris AxD FRANCE v. STATE.
4129 132 S. W. 2d 785
Opinion delivered October 2, 1939.

1. CRIMINAL LAW—MOTIONS FOR SEVERANCE.—Defendants jointly in-
dicted for offenses not capital are not entitled as a matter of
law to separate trials, but may be tried either jointly or sep-
arately, in the discretion of the trial court.. Pope’s Dig., § 3976.

2. LARCENY—EVIDENCE.—One joint owner of property cannot be con-
victed of stealing on proof that he sold the property where the
evidence also shows that he had permission of the other joint

owners to sell it.

3. CRIMINAL LAW—MOTION FOR AN INSTRUCTED VERDICT.—Where the
information charged the appellants with the crime of larceny by
stealing two heifers, the property of M., and a bull calf, the
property of S., there was, although the heifers were not stolen,
no prejudicial error in denying appellants’ motion for an in-
structed verdict, since if the bull calf were stolen they would te
guilty of larceny, and they were given the minimum punishment
prescribed for that offense.

4. EVIDENCE—CORROBORATION OF TESTIMONY OF ACCOMPLICES.~Evi-
dence held to sufficiently corroborate the testimony of F.'s ac-
complice.
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5. LARCENY—TRIAL—EVIDENCE—PRESUMPTIONS.—In the absence of a
satisfactory explanation by appellants of their possession of stolen
cattle, a presumption arose that they had stolen them.

6. CRIMINAL LAW.—Testimeny that the check for the first load of
cattle sold by appellant was made payable to appellant when the
witness who drew the check had written in neither the name of
the payee nor the amount was not prejudicial since M. had
already testified that the check was made out to appellant F., and
the amount was about $60.

7. CRIMINAL LAW—INSTRUCTIONS.—Where an instruction consists of .
two or more paragraphs, one of which properly declares the law,
a general objection thereto is insufficient.

Appeal from Crawford Circuit Court; J. O. Kincan-
non, Judge; affirmed.

Partain & Agee and Batchelor & Batchelor, for
appellants., _ ]

Jack Holt, Attorney General, and John P. Streepey,
Asst. Atty. General, for appellee.

Humprreys, J. Informations were filed in the cir-
cuit court of Crawford county, Arkansas, by the prose-
cuting attorney of that district charging appellants joint-
ly in one information with the crime of larceny on the
21st day of September, 1938, with unlawfully, willfully
and feloniously stealing, taking and carrying away one
" brindle heifer with horns, and one jersey heifer with
- horns, each weighing about four hundred pounds and
branded with ‘““M’’ on hip, the property of Dr. May, and
one bull calf mixed with jersey weighing about three
hundred pounds, the property of Fred Smith, with the
unlawful and felonious intent then and there of depriving
the said owners' of their said property; and charging
appellants jointly in the other information with the
crime of larceny on the first day of October, 1938, with
unlawfully, willfully and feloniously stealing, taking and
carrying away one roan heifer calf weighing about four
hundred pounds, and one white faced heifer calf weigh-’
ing about four hundred pounds, and one motley-faced
bull calf weighing about three hundred and fifty pounds,
the property of W. F. Wright with the unlawful and
felonious intent then and there of depriving said owner
of his said property.
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The first information was docketed as case number
3415, and the second as case number 3416.

When the cases were called for trial each defendant,
appellants herein, through their respective attorneys,
moved for a severance of their cases in order that they
might be’ tried separately, which motions were over-
ruled by the court over the objection and exception of
each defendant.

The cases were then consolidated for the purposes
of trial by the court without objection or exception by
either defendant.

The consolidated cases then proceeded to trial before
a jury duly impaneled with the result that the defend-
ants, appellants herein, were convicted under both in-
formations, and penalties imposed against each defend-
ant on information docketed as case number 3415 of one
year in the state pehitentiary and two years.imposed
- against each defendant on information in case number
3416.

From these verdicts and ‘judg'meﬁts each defendant
has duly prosecuted separate appeals to this court.

They each assign as reversible error the failure of
the court to sever their cases. The motion to sever the
cases assigned no reason why they should be severed.

- The defendants were not indicted for capital of-
fenses and, hence, they were not entitled as a matter of
law to separate trials. They were indicted for felonies
less than capital and might be tried either jointly or
separately, in the discretion of the trial court. Section
3976 of Pope’s Digest provides as follows: ‘‘When two
or more defendants are jointly indicted for a capital of-
fense, any defendant requiring it is entitled to a separate
trial; when indicted for a felony less than capital, de-
fendants may be tried jointly or separately, in the dis-
cretion of the trial coutrt.”’

At the time the motions were made to sever, noth-
ing was before the court except the information and we
cannot say the court abused his discretion in overruling
the motions. We ruled in the recent case of Graham and
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Seaman v. State, 197 Ark. 50,121 S. W. 2d 892, that when
two persons were charged with a felony not capital, the
denial of the motion for a severance was within the dis-
cretion of the trial court, and was reversible only when
that discretion had been abused

The court did not err in oveuuling the motions for
a severance,

According to the record, the cattle described in the
two informations had been running, prior to their dis-
appearance, with other cattle belonging to the same par-
ties, on both sides of highway No. 71 a few miles from
Mountainburg near Lake Ft. Smith and a part of the
time in the Lake F't. Smith property. A short time after
the cattle disappeared the owners, with the aid of George
Collins, the constable of the township, and the sheriff of
the county, instituted a search for the cattle. It was
suspected that they had been stolen so they went to the
Ft. Smith market, the Springfield, Missouri, market and
the Joplin, Missouri, market, in an effort to find whether
they had been sold and by whom. The search through
the community and these markets for the cattle caused
much comment among the people, and finally Claude
Morris was arrested for stealing them. Shortly before
his arrest as well as after his arrest he made a statement
to the officers and others that on September 22, in the
mght time, he hauled the brindle heifer with horns and
the jersey heifer with horns, branded with ‘“M’’ on the -
hip and a bull calf mixed with jersey for his co-defendant,
Charley France, to the Joplin, Missouri, market; that his
co-defendant, Charley France, told him that the two
heifers belonged to him, and that the bull calf belonged
to his brother, Logan; that Charley France accompanied
- him to Joplin and assisted in the sale of them; that
Charley France sold them in the name of Claude Morris,
and that he, Morris, received a check for them, cashed
same and, aftel taking out his pay for hauling them,
amountmg to $12.50, he paid the balance of the money
to Charley France, and, on the way back, France
bought some apples about five miles from Sprmo*dale
He also told the 1nvest1gat01s and other parties that on
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October 1, 1938, he hauled the roan heifer, the white-
faced heifer and the motley faced red bull in the night
time for his co-defendant, Charley France, to the Joplin,
Missouri, market where they were sold by France who
_received a check for them, and that out of the proceeds
of the check France paid him $12.50 for hauling them up
there; that he thought they belonged to Charley France.
On the trial of the causes, he testified confirming the
statements he had made to the officers and others. After
Claude Morris made these statements, Charley France
was arrested, and he stated that Claude Morris was em-
ployed by him on or about September 22 to haul two
heifers of his own to the Joplin, Missouri, market and
to sell them for him; that there was no bull calf loaded
in the truck; that he went as far as Springdale with
Morris and got out there for the purpose of buying some
apples and waited until Morris returned from Joplin;
that he returned in the afternoon and paid him $60 out
of the amount he had received after deducting $12.50
from the amount they brought for his services in hauling
them; that this was the only load of cattle that Morris
ever hauled for him; that if the bull calf mixed with
jersey was in the load he was stolen elsewhere after he,
France, got out of the truck at Springdale. He stated
that he knew nothing about the cattle belonging to W. F.
Wright which Morris stated he had loaded at his house,
and that he never employed him to sell that load of cattle
and did not accompany him to Joplin and assist him in
‘the sale of same and did not receive any part of the pro-
ceeds from the sale of the Wright cattle. Relative to the
brindle heifer and jersey heifer, which he employed Mor-
ris to haul to Joplin to sell, he stated that they were his
individual property ; that he and Dr. May had been rais-
ing cattle for six or seven years; that May would buy
them and send them up to him, and that he would fur-
nish the feed and raise them, and that when he sold them
he would give Dr. May half the money; that about a year
before the disappearance of two of the cattle in which he
and May were interested, they had divided the cattle they
had raised up to that time, and that May had taken his
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part to Fort Smith and sold them, and that he had sold
six or seven of his part to his brother, Logan; that his
brother had later turned two of them back to him to
assist him in paying a note that he owed the bank, and
that the two heifers he employed Morris to haul to Joplin
were these two. On the trial of the cause he testified in
substance confirming the statements he had made to the
oftficers and others. :

» Dr. May testified in the course of the trial that he
was jointly interested with appellant, Charley France,’
in raising cattle; that he bought them and sent them up
to France to raise, and that France had a right to sell the
cattle at any time he chose under their agreement.

" Several witnesses were brought from Joplin, Mis-
souri, connected with the stockyards and sales market
who testified, in substance, that appellants brought both
loads of cattle to Joplin about the times set out in the
respective informations, and that they were sold to
Owens Brothers Commission Co., who issued checks in
payment of same. A witness by the name of Friend, who
- was connected with the Owens Brothers Commission Co.,
testified over the objection of appellant, Charley France,
. that the check issued for the first load of cattle was made
payable to France when he admitted that he himself had
only drawn the check in blank and had not inserted the
name of the payee. ‘

At the conclusion of the state’s evidence, and at the
conclusion of all the evidence appellants filed a motion to
dismiss the charges against them for stealing the Dr.
May’s heifers on the ground that the undisputed evidence
showed that they were the individual property of Charley
France, and for the further reason that, if they were
owned jointly by -Dr. May and Charley France, he,
France, had the right to sell the heifers without the con-
sent of Dr."May. The court overruled the motions, and
appellant, Charley. France, as well as Morris, asked in-
structions to the effect that if the cattle were the prop-
erty of Charley France individually or if they found that
they were joint owners of the property, but further found
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that Charley France had a right to sell them without the
consent or permission of Dr. May: the jury should
acquit both appellants of the charge against them for
stealing the two heifers known as the May heifers. The
court refused to give these instructions over the objec-
tion and exception of appellants. The appellants assign
as reversible error the refusal of the trial court to in-
struct a verdict of not guilty as far as the cattle were
concerned which were alleged in the informations to be
the property of Dr. May and of the refusal of the trial
court to give the instructions requested by appellants
to that effect.

A person cannot, of course, be convicted of selling
his own property or for employing any other person to
“sell same, nor ecan one be convicted for stealing the prop-
erty of another by selling same when the other person
jointly interested has given him permission to sell the
property. ‘ ‘

Dr. May admitted that, even if he were jointly in-
terested in the cattle with France, under their agree-
ment, he had given him permission to sell them, and that
he had a right to sell them without his (Dr. May’s) per-
mission. The court in refusing to acquit the defendants
did commit error in refusing to instruct a verdict of
not guilty in favor of appellants and in failing to give an
mstruction to that effect, but it was not reversible error
for the reason that it did not result in any prejudice to
appellants. The information charging them with steal-
ing the May cattle also charged them with stealing one
bull calf mixed with jersey which was the property of
Fred Smith. If they were guilty of stealing the Smith
bull calf they.would be guilty of the crime of larceny
subject to a penalty of not less than omne year in the
penitentiary. This was the extent of the penalty imposed
under the information that charged them with larceny
on or about the 22nd of September, 1938. Of course, if a
greater penalty had been imposed upon them than the
minimum fixed by law some prejudice might have re-
sulted against them, but since they received the minimum
punishment only we are unable to see how they were
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prejudiced, provided, of course, that the evidence was
sufficient to sustain a conviction of the charge for steal-
ing the Fred Smith bull calf. ‘

Appellants assign as error the insufficiency of the
evidence to sustain the verdicts against them. The ver-
dicts against Charley France were amply sustained by
the testimony of Clande Morris to the effect that he got
the Smith calf as well as the Wright calves at Charley
France’s barn or home, in the night time, and hauled
them to the Joplin, Missouri, market and assisted him
(Charley France) in selling them if his testimony is
sufficiently corroborated by other evidence than his own.
We think it is. There is substantial evidence in the rec-
ord showing that Charley France was present when the
cattle were sold at Joplin, and that he assisted in making
the sales of the cattle. He denied that he was in Joplin
when the Smith bull and the Wright cattle were sold, but
the evidence reflects that he was present, participated in
the sale and received checks for the proceeds thereof
from the sale of the cattle. This was ample evidence to
corroborate the testimony of Claude Morris.

It is argued in behalf of Claude Morris that there is
no evidence whatever tending to show that he stole the
Smith bull or the Wright cattle. He testified that he got
them both at ‘Charley France’s home or barn, and hauled
them-to the Joplin market for $12.50 a load, and that he
had no knowledge that they were stolen and did not as-
sist in selling them. Charley France testified that he
did not get them at his barn or home. Charley France
testified that the only two cattle he employed him to
haul were the two heifers, and that neither the Smith
bull nor the Wright cattle were ever in his possession.
We are unable to say just what part of his testimony the
jury accepted as true and what part it discarded as un-
true. There is no question under this record, but that
the Smith bull and the Wright cattle were stolen. The
testimony of the- disinterested witnesses from Joplin
show that both appellants were in possession of the re-
cently stolen cattle and sold them to Owen Brothers Com-
mission Company, and that the money was collected by
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either or both of them. Their explanation may not have
been satisfactory to the jury. Unless their explanations -
were satisfactory to the jury the presumption arises
from the fact that they were in the possession of recently
stolen property, that it was stolen by them. Their ex-
planation of their possession of the cattle was in conflict,
and the jury may well have concluded from the whole
record that these appellants stole them off the range in
Crawford county and hauled them into the Joplin, Mis-
souri, market and sold them. Daniels v. State, 168 Ark,
1082, 272 S. W. 833; Bowser v. State, 194 Ark. 182, 106
S. W. 2d 176.

The fact that these cattle were hauled out of Craw-
ford county in the night time and were sold by these ap-
pellants in the Joplin, Missouri, market is a strong cir-
cumstance against them. It is argued in behalf of
Clande Morris that he gave the information which led to
the discovery that the cattle had been sold-in the J oplin,
Missouri, market, but he did not give this information
until a considerable length of time after he hauled them
to Joplin, Missouri, and helped sell them when he well
knew all the time that the officers and owners of the cat-
tle were searching for them. He even went off to Texas
without giving the information and gives that fact as an
excuse why he did not sooner inform the officers and
owners of the cattle that he had hauled them to Jophn
for Charley France.

It is argued that the court erred in permitting wit-
ness, Frlend to testify that the check for the first load of
cattle was made payable to France when he himself had
not written the payee’s name nor the amount in the
check, but had simply issued the check in blank. If the
adm1ss10n of the check was error, it was not prejudicial
error for prior to.this time in the course of the trial Fred
Manning had testified without objection that the check -
‘for the first load of cattle was made out to appellant,
France, and that the amount of the check was about $60.
This court said in the case of Martin v. State, 177 Ark.
379, 6 S. W..2d 293, relative to objections of this char-
acter to evidence that: ““Even though it might be said
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that the testimony was inadmissible, still it would not be
prejudicial, as the witness Copeland testified to substan-
tially the same thing without objection from appellant.”’

Appellants contend that the instruction given by the
court on its own motion attempting to cover the whole
case was erroneous. The instruction contained a num-
ber of paragraphs, and no specific objection was made to
it. A general objection was saved to the instruetion. It
is not now contended that the instruction was inherently
wrong as a whole. Reading it in its entirety we think it
fairly presented the issues in the case except as to that
- portion thereof relative to the Dr. May’s cattle, and, as
heretofore stated, there was no prejudicial error result-
ing to appellants on account of the court’s refusal to
dismiss the case against appellants as to the charge in
the information relative to May’s cattle. This court
ruled in the case.of Bruder v. State, 110 Ark. 402, 161
S. W. 1067, that: Where an instruction given by the court
consists of two or more paragraphs, one of which has
properly declared the law, a general objection to the in-
struction is insufficient. '

The judgments are, therefore, affirmed.



