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1. ABATEMENT AND REVIVAL.—Under § 1273, Pope’s Dig., reading as
follows: “For wrongs to the person or property of another, an
action may be maintained against thé wrongdoer, and such action °
may be brought by the person injured, or, after his death, by his
executor or administrator against such wrongdoer, or after his
death, against his executor or administrator, ete.,” an action for
pain and suffering does not abate on the death of the wrongdoer.

2. ACTIONS—PARENT AND CHILD.—While, because of the blood rela-
tion existing between a natural parent and his child, the child
cannot sue his father for a tort committed upon him, the rule
does not extend to an action by an adopted son against his adop-
tive father for pain and suffering as a result of a tort committed
upon him. Pope’s Dig., § 262, paragraphs 2 and 3.

3. APPEAL AND ERROR—SUFFICIENCY OF EVIDENCE.~—In an action by
appellee as administrator of the estate of an adopted son of K.,
and, after K.s decease, revived against his administrator, for
pain and suffering allegedly caused by strychnine administered
by K., evidence held sufficient to sustain the finding that K. ad-
ministered the strychnine which caused the pain and suffering.

4. DAMAGES — ELEMENTS — INSTRUCTIONS.—Where the court in-
structed the jury that pain and suffering was the only element
of damages for which recovery could be had, the jury could not
have believed themselves warranted in returning a verdiet for
the death of the child; therefore, no prejudice resulted to appel-
lant from giving the instruction.

Appeal from Randolph Circuit Court; John L. Bled-
soe, Judge; affirmed.

E. Newton Ellis and Schoowover & Schoonover, f«n(
appellant.

A. J. Cole, Smith & Judkins, W. A. Jackson and O. C.
Blackford, for appellee.

Humprreys, J. Sometime prior to the fall of 1930
John R. Kizer married a Mrs. Arnold, who was a widow
at the time, and who was the mother of a boy child by
her former husband A short time after the marriage the
mother of the boy died lea\'mg as her only heir Bonne1
Arnold, who was then nine years of age. ’

His grandparents were living, and by and with then
consent the boy was adopted by his stepfather on proper
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petition in probate court of Randolph county, which order
of adoption entered on October 1, 1930, recited that Bon-
ner Arnold was nine years old, that both his parents were
dead, that he was the owner of certain real estate con-
sisting of blocks 9 and 10, Masonic Heights of the city of
Pocahontas and the owner of 355 acres of land in said
. county, particularly desecribing same; that it was to the
best interest of the child for said adoption to be granted
and for the name of the child to be changed from Bonner
Arnold to Bonner Kizer.

After the adoption the boy contmued to reside with
hisstepfather or adoptive father. His grandparents died
a short time after the adoption leaving as their sole sur-
viving heir Bonner Kizer. Bonner continued to live in
the home and under the care of the adoptive father until
the 22d day of October, 1936, at which time he died of
strychnine p01son1ng after suffering 1ntense pain for sev-
eral days.

.. John R. Kizer was suspected of havmg administered
the poison to his adopted son and was charged with and
arrested for murder. After the arrest of Kizer, A. J.
Cole was duly appointed administrator of the estate of
- Bonner Kizer, deceased, and on October 28, 1936, brought

this suit as such administrator in the circuit court of
- said county against John R. Kizer for damages for the
pain and suffering endured by Bonner Kizer resulting
from strychnine administered by John R. Kizer to Bon-
ner Kizer. Service of the suit was obtained upon John R.
Kizer and within a few weeks thereafter John R. Kizer
committed suicide by taking strychnine.

The case was revived in the name of Ben A. Brown
as administrator of the estate of John R. Kizer, deceased.

~ On August 29, 1938, appellant filed a motion to abate
the cause of act1on, alleomg that such cause of action
did.not survive the death of the alleged wrongdoer, John
R. Kizer, which motion was overruled by the court over
appellant s objection and exception.

A general demurrer was filed to the complaint and
amendments thereto which was overruled by the court
over appellant’s objection and exception.
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Appellant filed an answer denying the mateérial alle-
gations of the complaint and amendments thereto dand
the cause proceeded to trial upon the pleadings, testi-
mony of witnesses introduced by the parties and instrue-
tions of the court, resulting in a verdict and judgment for
$17,500 against the estate of John R. Kizer, from which
is this appeal. '

Appellant contends for a reversal of the judgment
for the following reasons:

First. That it is a cause of action for wrongful death,
which abated on the death of the alleged wrongdoer.

Second. That the cause of action involves an un-
emancipated minor child suing his father in tort and that
sneh action is not maintainable.

Third. That there is no substantial evidence upon
- which the jury might properly base a verdict, and a ver-
dict, therefore, should have been directed for appellant.

(1) Appellant argues .that the cause of action is
based upon §§ 1277 and 1278 of Pope’s Digest for the
wrongful death of Bonner Kizer, which action abates with.
the death of the wrongdoer. Appellee concedes that if
this action was one for the wrongful death of Bonner
Kizer based upon said sections of Pope’s Digest the ac-
tion would abate, but asserts that under the allegations of
the comvlaint it was an action based upon § 1273 of
Pope’s Digest which is as follows: ‘‘For wrongs done to
the person or property of another, an action may be
maintained against the wrong-doers, and such action may
be brought by the person injured, or, after his death, by
his executor or administrator against such _wrong-doer,
or, after his death, against his executor or administrator,
in the same manner and with like effect in all respects as
actions founded on contracts.’’ -

It is true that the complaint alleges that Bonner
Kizer died as a result of the poisoning, but this was in
the nature of an allegation by way of inducement and the
gist or real allecation for which damages were claimed
is as follows: The complaint alleges that the deceased-
‘‘suffered untold excruciating pain and agony for several
days prior to his death; that the said deceased could have,
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had he survived, sued for and recovered for said pain and
suffering which is now recoverable by his personal repre-
sentative herein, which pain and suffering appellant is
entitled to the sum of $30,000 actual damages.’’

Therefore, this is not a suit for ‘‘wrongful death’

which vvvdld ubal-n ‘}\nf 1g one 'Frn 1111111‘ 1nqnlhno in n'nn

and suffering, Whlch does survive.

The court was correct in overruling the motion to
abate the cause of action.

(2) Tt is true that this court, in the case of Rambo
v. Rambo, 195 Ark. 832, 114 S. W 2d 468, announced
the following rule: “VVe, therefore, hold that an un-
emancipated minor may not maintain an action for an in-
voluntary tort against his parent in this state. The con-
verse of the proposition would likewise be true, that the
parent might not maintain such an action against his -
infant child.”

The reason for announcing this rule was that such
suits would disturb the relationships of the family as a
social unit as the members thereof are bound by the same
blood and natural ties of affection.

In the Rambo Case, supra, the suit was brought by
the mother on behalf of Billy Rambo against his own .
father for personal injuries sustained by him through
the alleged negligence of his father. There was a blood
relationship between Billy and his father. In the instant
case John R. Kizer was an adoptive father and Bonner
Kizer was his adopted son. There was no blood relation-
ship between them. No natural ties of affection existed
between them. We are not willing to extend the doctrine
announced in the Rambo Case, supra, so as to prevent an
adopted child from bringing suit against his adoptive
father for a voluntary tort commltted upon h1m by the
adoptive father.

Tt is true we have a statute investing adopting par-
ents with every legal right in respect to obedience on the
part of an adopted child and investing the adopted child
with the legal rights, privileges, obligations and relations
with respect to education, maintenance and the right to
inheritance which is as fo]lows
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“‘The adopting parents shall be ihvested with every
legal right in respect to obedience on the part of the
child as if the child had been born to them in legal wed-
lock.

“‘The child shall be invested with every legal right,
privilege, obligation and relation in respect to education,
maintenance and the rights of inheritance to real estate
or the distribution of personal estate on the death of the
adopting parents, as if born to them in legal wedlock.

“Nothing in this act shall be construed as debarring
a legally adopted child from inheriting property from
its natural parents or other kin. ‘See the second and third
sub-divisions of § 262 of Pope’s Digest.”’

It will be observed that in these statutes no attempt
is made to invest either the child or the adopting parents
with natural affections existing between blood relations,
so the reason for the rule that prevents natural children
from suing natural parents for voluntary torts committed
~ upon them does not exist between adopted children and
adoptive parents. We, therefore, hold that an adopted
~ child may sue an adoptive father for torts committed
upon it which cause him suffering and pain.

(3) We think there is substantial testimony in the
record tending to show that John R. Kizer administered
strychnine poison to Bonner Kizer which caused him to
suffer very great and excruciating pain for several days
before Bonner Kizer died from the effects thereof. The
testimony shows that John R. Kizer purchased at least
two bottles and maybe more of strychnine poison from
Rector Johnson, a druggist at the time he claimed to be
treating Bonner Kizer-for malaria and that he bought
some large capsules also and attempted to-buy magnesia
powder. He took Bonner Kizer to Dr. H. H. Price, who
was a chiropractor, for treatment and was advised by the
chiropractor that he should employ a physician to admin-

- . ister to the boy. Dr. Price testified that the boy was suf-

fering excruciating pain and needed medical attention.
John R. Kizer did not call in any other physician, but
continued to treat the boy himself for malaria. Imme-
diately after the boy’s death two bottles with the labels
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burned off were found in the stove which had coals of fire
in it and which had burned off the labels. The bottles
were taken to the druggist, Rector Johnson, and he iden-
tified them as bottles which contained the strychnine he
had sold John R. Kizer. Dr. Price testified that when the
boy was in his office he was suffering intense pain, that
his expression showed it, that his heart beat showed it
and of all the patients he had ever had only a few had
suffered such pain as was manifested by the boy. The
boy expressed a doubt as to whether he should continue
to take the treatment which his father was administering
to him and asked the advice of Dr. Price as to whether
he should continue taking it and was advised that perhaps
it would be best to leave it off.

After the boy’s death an autopsy and chemical analy-
sis of his body showed that he had died from strychmne
poisoning.

When an officer notified John R. Kizer that the bot-
tles had been discovered in the stove he became very ex-
cited and protested his innocence of having administered
poison to his stepson, but within a month after he had
been arrested he committed suicide by taking strychnine
himself. We think the evidence was ample and sufficient
to warrant the jury in concluding that the strychnine poi-
son which was found in the body of Bonner Kizer had
been administered to him from time to time so as to bring
about his slow death and that during the time it was being
administered to him Bonner Kizer had suffered excru-
ciating pain for’'at least several days.

No prejudice resulted to appellant on account of the
instructions given by the court. The court instructed the
jury that pain and suffering was the only element of dam-
ages in the case for which a recovery might be had. They
could not have been misled by the instructions to believe
that they would be warranted in returning a verdict for
the-death of Bonner Kizer instead of for the intense and
excruclatlng pain he suffered.

No error appearing, the judgment is affirmed.

McHavEeY and Baker, JJ., dissent on the ground that
an adopted minor child may not maintain a tort action
against the adoptive parent.



