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1, TRUSTS——PURCHASE UNDER AN AGREEMENT TO PURCHASE FOR AN- ’
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OTHER.—A verbal agreement by which one of the parties thereto
promises to buy at a judicial sale land of the other and to hold
the same for his benefit does not create a resulting or implied
trust, unless the purchaser becomes such under such a state of
facts as make it a fraud to permit him to hold on to his bargain.
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2. MORTGAGES—EQUITABLE MORTGAGES—PURCHASE OF LAND FOR AN-
OTHER.—A deed taken by appellee to land of appellant who had
become a bankrupt and which had passed into the hands of the
trustee in bankruptey, under an agreement to buy and hold the
land for appellant was in the nature of an equitable ‘mortgage,
and was appellee’s security for the money advanced in buying the
land, and being, in etfect, an equitable mortgage when executed,
it continued to be so. :

3. DEEDS—TITLE.—The deed from appellant’s trustee in bankruptey
to appellee having been taken as security for the money advanced
to buy the land, appellee acquired no independent title by pro-
curing tax deeds from the state to the same lands, on learning
that it had forfeited for taxes.

4. TRUSTS—DEEDS.-——Where appellee agreed with appellant who had
been adjudged a bankrupt to purchase from the trustee land
formerly owned by appellant and hold it for him taking the deed
from the trustee in his own name as security for the money
advanced to buy the land, appellant was, on paying to appellee
a sufficient sum to reimburse him for the sums paid in buying
the land, paying taxes and procuring deeds from the state to
which the land had been forfeited for non-payment of taxes, en-
titled to redeem the land.

. Appeal from Howard Chancery Court; 4. P. Steel,
Chancellor; reversed.

C. E. Johnson, for appellant.

Geo. R. Steel, for appellee.

Smirm, J. Holman was adjudged a bankrupt, and he
. applied to Kirby to buy for him a part of the land he had
previously owned. Xirby agreed to do so, and Holman
negotiated a sale with the trustee in bankruptey whereby
a deed was made to Kirby for the consideration of $168,
which Kirby paid. This fact is undisputed. But Kirby
testified that the understanding was that he would allow
Holman only 30 to 60 days to repay the money advanced.
Holman denied there was any such limitation of time, and
the undisputed testimony is to the effect that nearly a
year after the purchase of the.land Holman offered to
pay a portion of the purchase money, but was told by
Kirby to wait until he could pay it all.

The land bought by Kirby had forfeited to the state
for the nonpayment of taxes, and the discovery of this
fact, which was unknown to Kirby when he bought the
land, appears to be the circumstance which determined
Kirby not to accept the tender which Holman later made.
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Kirby had the impression that Holman was endeavoring
to buy the land from the state and thus acquire the title,
and witnesses testified that Kirby said he had ‘bought
the land from the state and had ‘‘beaten Holman to it,”’
and that he would just keep the land.

The litigation hegan when Kirhy filed snit to enjoin.
Holman from interfering with his possession, and, by
appropriate pleadings, the issue was joined whether
Kirby had acquired title for the use and benefit of Hol-
man, whose cross-complaint, containing that allegation,
was dismissed as being without equity. From the decree
quieting Kirby’s title is this appeal.

The essential facts in this case are identical with
those in the case of Strasner v. Carroll, 125 Ark. 34, 187

'S. W. 1057, Ann. Cas. 1918I%, 306, and that case controls
here. The opinion in that case declares the law applicable
to the facts in this case, and we quote from it as follows:
¢‘So we think a clear preponderance of the evidence shows
a parol agreement on the part of Carroll to purchase the
land at the foreclosure sale, hold it in trust for Strasner
and to convey it back to Strasner on repayment of the’
purchase money, and that he afterwards refused to do so.
Even under this state of facts, it is contended by counsel
for Carroll that the agreement being a verbal one, was
within the statute of frauds, and not enforceable as a
trust in equity. It is true, the general rule is, that a mere
verbal agreement by which one of the parties thereto
promises to buy in at a judicial sale, lands of the other
and hold the same for his benefit, does not create a result-
ing or implied trust, the agreement itself being within the
statute of frauds. There are, however, several well recog-
nized exceptions to the rule, and one of them is that where
the purchaser of lands in which the other is interested
becomes such under such a state of facts as would make -
it a fraud to permit him to hold on to his bargain. Trap-
ngll v. Brown, 19 Ark. 39; McNeil v. Gates. 41 Ark. 264;
LaCotts v. LaCotts, 109 ‘Ark, 335, 159 S. W. 1111. 1In the

_first two mentioned cases the principle is announced that
it would be a fraud in a purchaser, who obtained property
at a price greatly below its value by means of a verbal
agreement, to keep the property in violation of the agree-
ment.’’
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This case is distinguishable from the recent case of
Patton v. Randolph, 197 Ark. 653, 124 S. W. 2d 823, al-
though the distinetion is rather narrow. There a brother
who owned a tract of land conveyed to his sister upon her
promise to reconvey to him. The conveyance was pro-
cured without frand or deception except that the sister,
after having promised to reconvey, refused to do so. We
there quoted from the case of Holt v. Moore, 37 Ark. 145,
as follows: ‘‘ ‘A parol promise to reconvey, where the
sale is absolute, comes within the statute of frauds. The
agreement must be in writing. Parol evidence may be
introduced to show that a deed, absolute on its face, is
indeed only, as between the parties, a mortgage when a
subsisting debt remains to support it. But where there
is no remaining debt due to the vendee, where the con-
sideration has passed, or the obligation to pay it has
been incurred and there is no obligation of the vendor
to repurchase we know of no case where it has held that
this option may be retained by parol agreement, any move
than a right to make an original purchase at a futurc
time. The equity doctrine for showing by parol that a
deed was in fact a mortgage has never been extended
so far, and indeed could not be without opening the flood
gates of perjury in a country where property so often
and unexpectedly increases in value with startling rapid-
ity. Nevertheless, the use of such a promise in overreach-
ing a weak or ignorant mind might become an element
of fraud to be considered in connection with other cir-
cenmstances,’ ”’ : '

Here, the deed from the trustee to Kirby is abso-
lute in form, but the testimony is to the effect that it was
taken to secure the advance of money made by Kirby
in the purchase of the land which was bought.for the
benefit of Holman, and the deed was his security for
the repayment of the money. It was, therefore, in the na-
ture of an equitable mortgage, taken in this form to
secure the payment of a debt. There was not merely a
parol contract to reconvey, as was true in the Patton
Case, supra. Holman did not convey to Kirby, and there
was no oral agreement to reconvey, which agreement
would be within the statute of frauds. There was, in
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effect, a loan, which the trustee’s deed to Kirby secured,
and the deed having been taken to secure a debt, it was,
in legal effect, an equitable mortgage, and being a mort-
gage when executed, it continued so to be. Section 1193,
Pomeroy’s Equity Jurisprudence, Vol. 3 (4th Ed.), p.

anaez
L0LJ.

The law as declared in the case of DeLoney v. Dillard,
183 Ark. 1053, 40 S. W. 2d 772, is applicable here. There
a deed from DeLoney to Davis was absolute in form, but
there was a contemporaneous written agreement between
DeLoney and Davis that in the event the $700 consider-
ation recited in the deed was returned by a designated
day, Davis would reconvey. The consideration was not
repaid on the designated day, or at all, yet the deed
was construed to be a mortgage. It was true the agree-
ment to reconvey-in that case was in writing, while here
it rests in parol, but that circumstance did not control
the decision. The right of DeLoney to have the deed de-
clared a mortgage did not depend upon the writing, which
merely proved the purpose of the deed. Chief Justice
Hart there said: ¢‘Evidence, written or oral, is admis-
sible to show the real character of the transaction.”’

The deed from the trustee to Kirby having been
taken as security for the money advanced to buy the
land, Kirby acquired no independent title by reason of
the tax deeds procured by Kirby from the state. In the
case of Cole v. Swift, 190 Ark. 499, 79 S. W. 2d 426, we
.said: “‘In a long line of decisions we have consistently
held that the purchase by a mortgagee of the mortgagor’s
right of redemption at a tax sale did not extinguish the
mortgagor’s right of redemption, but on the contrary that
such a purchase should be treated and considered as a
redemption from the tax sale for the benefit of all inter-
ested parties. (Citing cases.)’’

An actual tender was made in open court at the trial
from which this appeal comes of a sum of money said
to be sufficient to reimburse Kirby for the money ad-
vanced by him, with the interest thereon, and the taxes
paid in purchasing the land from the state. Holman ad-
mitted that Kirby was to be paid ‘‘for his trouble.”” -
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Upon payment of all these amounts, a redemption
should be permitted, and the decree will be reversed and
the cause remanded, with directions. to ascertain the total
of all these items and to accord the right to redeem upon
their payment, : :



