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1. APPEAL AND ERROR—ABSTRACT OF RECORD.—The failure of appellant
to make and file in the Supreme Court a proper abstract of the

record as required by Rule 9 is cured when appellee supplies the
omissions.
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2. APPEAL AND ERROR—PLEADING—DEMURRER.—Where, in appellants’
action to enjoin appellees from proceeding to construct a sewage
disposal plant, the complaint and exhibits thereto show a strict
compliance by appellees with the acts under which the city was
operating, a demurrer thereto was properly sustained. Act No.
315 of 1915, as amended by No. 439 of 1917.

3. MUNICIPAL CORPORATIONS.—Since appellees had the power to build
a sewage disposal plant and had let the contract under competi-
tive bidding to the lowest bidder appellants’ contention that the

" cost of the proposed plant was excessive and unnecessarily bur-
densome could not, in the absence of an allegation of fraud or
bad faith, be sustained.

4. INJUNCTIONS—DISCRETIONARY POWERS.—The exercise by appellees
of the powers conferred by the statute (act No. 315 of 1915, as
amended by act No. 439 of 1917) are largely discretionary and,
unless that power is abused, its exercise will not be interfered
with by injunction.

Appeal from Carroll Chancery Court, Western Dis-
trict; Lee Seamster, Chancellor; affirmed.

H. G. Leathers, for appellant.

Claude A. Fuller, for appellee. . :

Horr, J. On the 5th day of January, 1939, appel-
lant, O. F. Johnson, ‘an aggrieved property owner,
brought suit in the Carroll chancery court, Western
District, to enjoin the City Commissioners of the city
of Eureka Springs, Arkansas, and their contractor, from
proceeding with the construction of a sewage disposal
plant.

On January 24, 1939, the court sustained a demur-

rer to appellant’s complaint and in its decree dismissed

the complaint for want of equity. Appellant refused
to plead further, elected to stand on his complaint and
prayed an appeal to this court, which was granted. Sub-
sequently on February 18, 1939, appellant’s attorney
made the following entry on the docket of the trial court:
“Plaintiff’s prayer for appeal withdrawn and case dis-
missed without prejudice, in vacation, by H. G. Leathers,
attorney for plaintiff, this 18th day of February, 1939.”

On the same date, subsequent to the above dismissal,
appellant Johnson, the same plaintiff who filed the
complaint referred to above, filed another suit in the
same court between the same parties setting forth allega-
tions substantially the same as in his first complaint and
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praying the same relief. The material portions of these
allegations are: “‘That A. J. Russell is Mayor of the
city of Hureka Springs, Arkansas, and Ray Freeman
1s the city clerk of said city; that A. J. Russell, Ray Free-
man and Joe Morris are commissioners of the city of
Fureka Springs, Arkansas; that they and each of them
were acting as such at all times hereinafter mentioned
and set forth, and that on, or about, the 29th day of
December, 1938, they and each of them acting as such,
entered into a purported contract with one H. Perkins
of Fayetteville, Arkansas, for the construction of a sew-,
age disposal plant for the use and benefit of the city of
Eureka Springs, Arkansas.

‘“Plaintiff states that there was, in fact, no con-
tract for the installation of said sewage disposal plant
for the reason that the defendants were without the abil-
ity to contract, not having been vested with that author-
ity by proper ordinance, and that any purported con-
tract entered into by them was by their own volition and
that they are now, and have been for some time pro-
ceeding with the work to the detriment and to the ex-
pense of the taxpayers of Eureka Springs, Arkansas,
without any legal authorization whatever, and without
any authority of law, they have usurped the authority
to contract for and build a sewage disposal plant at a
cost far in excess of the needs of Eureka Springs, Ar-
kansas, all at the cost of, to the detriment of, the tax-
payers of Eureka Springs, Arkansas,’’ and if allowed to
proceed, ““will work an irreparable loss on the taxpayers
for which they have no adequate remedy at law.’’

‘‘Petitioner will show the court that a sewage dis-
posal plant adequate to take care of the needs of-the
city of Fureka Springs, Arkansas, could be built for
approximately $8,000.00; that said disposal plant would
be of the proper type, the proper capacity, and in every
way a sufficient disposal to meet adequately all the needs
of Eureka Springs at this time, or an increase in popula-
tion up to ten thousand;?’ »

To this latter ‘complaint on appellees’ motion to _
make more definite and certain, appellant added the -
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following amendment: ‘‘That in compliance with the
defendants motion to make more specific and certain
the complaint of the plaintiff, plamtlff files herewith
and marks exhibits
the minutes of a special meeting of the Clty Commission-
" arg held on December 23, 1938 at which time hids were
received from contractors and the contract awarded to
defendant H. L. Perkins.

. ““The minutes of a special meeting of the City Com-
nrissioners held on December 27, 1938, at which time an
.ordinance was introduced establishing just and equit-
able rates for sewer charges, etc.

“QOrdinances number 696 and 697 passed by City
Commissioners.

- ““Minutes of meeting of the Sewer Comnnttee

The record reflects that three other citizens of
Bureka Springs, Perry C. Mark, Chas. E. Border and
R. R. Thompson, were allowed to intervene and be made
parties plaintiffs along with appellant, Johnson.

To this latter complaint as amended, appellees
filed a demurrer alleging, among other things, that the
complaint as amended did not state facts sufficient to
constitute a cause of action.

The court-entered a decree sustaining the demurrer,
and appellants electing to stand-on their complaint, the
court entered a final order dismissing appellants’ com-
plaint for want of equity, and from this decree cormes
this appeal.

This record reflects that the city of Eureka Springs,
Arkansas, is operated under a commission form of gov-’
ernment u'nder Act 305 of 1915, p. 1249, as amended by
Act 439, p. 1984, of the General Assembly of 1917. A
J. Russell, Ray Freeman and Joe A. Morris are the
acting commissioners. A. J. Russell was designated as
Mayor. Under the aforesaid authority these three Com-
missioners constitute all committees and are the Com-
missioners of all improvement districts and other agen-
- cles of the city government.

In the fall of 1938, the city of Eureka Sprmtrs Ark-
- ansas, made application to the Public Works Adminis-
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tration for a loan and grant for the purpose of remodel-
ing and building a sewage disposal plant on property
owned by the city. The Public Works Administration
approved the city’s application for a grant of $12,273
and agreed to accept bonds in the sum of $15,000, said
bonds to be retired from a fund collected monthly from
the property owners and users of the sewer system. In
pursuance to said agreement, the appellees selected an
engineer, who drew plans and specifications, which were
approved by the Federal Government, selected a bank
- as depository, and an attorney to represent the city. Ap-
pellees advertised for bids for the construction of the
sewage disposal plant and received the following bids:

Ottinger Brothers, Minton, Oklahoma, . . $26,590.10;
Don P. Pray, Monette, Missouri, . . $_4,105 00; and H.
L. Perkins, Fayetteville, Arkansas, . . $21, 534 55. The

contract was let to the lowest respons1b1e hidder, H. L.
Perkins of Fayetteville, Arkansas.

The record further discloses that appellees proceed-
ed under Act 132, p. 405, of the Acts of Arkansas for
1933, authonzmg cities to construct, own, equip, operate,
mamtaln and improve works for the collechon and treat-
ment, purification and disposal of sewage, which is gen-
elally known as an act to provide means wheleby cities’
could obtain loans and grants from the Public Works
Administration and retire the bonds purchased by the
Federal Government, solely from the revenue realized

from such impr ovements

Section 4 of said Act 132 of 1933 provides as fol- g
lows: ‘““Before any city or town shall construct or ac-
quire any works under this Aect, the Municipal Couneil
shall enact an ordinance or ordmances which shall (a)
set forth a brief and general description of the works
proposed to be constructed or purchased, and, if the
same are to be constructed, a reference to the preliminary
report or plans and specifications which shall thereto-
fore have been prepared and filed with' the Clerk or
Recorder by an engineer chosen by such Council; (b)
set forth the cost thereof estimated by the engineer
.chosen as aforesaid, on the purchase pr1ce if the works
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are to be purchased; (¢) order the construction or ac-
quisition of such works, in which connection the ordin-
ance will recite that the terms of the construction or
‘acquisition, so.far as they are not set out in such ordin-
ance, will thereafter be fixed by the Council or Sewer
Committes; (ﬂ\ etate tha nameg of the memhers of the
Sewer Commlttee to have charge of such works and the
construction or acquisition thereof; (e) direct that rev-
enue bonds of the city or town shall be issued pursuant
to this Act in such an amount as may be found necessary
to pay the cost of the works; and (f) contain such other '
provisions as may be necessary in the premises.’

At the out-set we may say that we would affirm
this case for the failure of appellant to supply this court
with the proper abstract of the record as required under
Rule 9 of this court, except for the fact that appellees
have fairly suplied these omissions.

It is the contention of appellants that appellees fail-
ed to comply with the terms of Act 132 of 1933, supra,
or with the law governing, and were acting wholly with-
out power, and that the trial court committed error in
sustaining appellees’ demurrer to the second complaint
as amended and filed herein. - We cannot agree with
-appellants in this contention.

. That appellees under Act 132, and the commission .
form of government act, supra, had the power to do
exactly what they have undertaken to do in this case,
we think, cannot be questioned. Certainly appellants
.in their complaint have failed to point out any lack of
such power on the part of appellees. Appellants’ com-
plaint, as amended with its exhibits thereto, shows a
strict compliance with these acts, and, therefore, we
think the trial court.correctly sustamed appellees de-

murrer in this case.

This. ecourt in Jernigan v. Harris, 187 Ark. 705, 62
S. W. 2d 5, said: ‘‘The power of cities and towns to in-
stall séwage systems and waterworks is universally rec-
ognized. The health, as well as the comfort and con-
" venience of persons living together in close relation and
in large numbers require the existence of such powers,
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and a sewage system would be valueless unless the pow-
er inhered to require all property owners to make physi-
cal connections with the sewers. . . . A sewer is a
permanent improvement, and, if properly maintained,
lasts indefinitely. It adds to the value of the fee as well
as to the value of the mere right of occupancy, and the
property thus served pays the installments of cost as
they mature.’”’ This court further said, in the Jernigan
Case, speaking of Act 131 and Act 132 of 1933, one relat-
ing to waterworks and one to sewer systems: ‘‘These
acts are both compléete and capable of being executed
in accordance with the legislative intent expressly de-
clared . . . and the acts must therefore be upheld,
notwithstanding this exemption and its consequent un-
constitutionality as applied to persons or agencies whose
property would otherwise be subject to taxation.”’ See,
also, Snodgrass v. Pocahontas, 189 Ark. 819, 75 S. W. 2d
223, and Ringgold v. Bailey, 193 Ark. 1, 97 S W. 2d 80.
Appellants also contend that the cost of the proposed
plant is excessive and unnecessarily burdensome. As
we have said, appellees had the power to build a plant.
They let the contract under competitive bidding, to the
lowest bidder. Appellants allege no fraud of any kind.
The powers of appellees, in the premises, are largely
d1scret10nary, and unless they abuse these powers, in- -
Junctive relief will not be granted. In 32 C. J. at page
242, the text-writer says: ‘“Where public officials are
intrusted with discretionary power in certain matters,
their exercise of such diseretion will not be controlled
by injunction in the absence of any showing that their
action is fraudulent or in bad faith, or that it amounts
to an abuse of the discretion so vested in them; . . .’
We are of the opinion, therefore, that appellees have
acted within their powers, that the trial court committed
‘no error in sustaining appellees’ demurrer, and on the
whole .case, that its decree should be afflrmed and it
“is so ordered. :



