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THE AMERICAN LAUNDRY MACHINERY COMPANY


v. WHITLOW, ADMINISTRATRIX. 

4-5458	 127 S. W. 2d 817.

Opinion delivered May 1, 1939. 

1. COMPROMISE AND SETTLEMENT.—Where appellant sold laundry 
machinery for two plants retaining title and taking notes for the 
purchase price thereof, which plants were placed in -receiverships 
for a balance to appellant of $3,452.56 against one of the plants 
and of $1,150 against the other, and an offer by W. of $2,000 
for appellant's claim of $3,452.56 against the one plant was ac-
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cepted, but while W. was negotiating for the right to pay in in-
stallments, R. of the other plant sent H. into court with the 
$2,000 which was paid into court, and immediately *thereafter W. 
appeared with the money to comply with her offer which was 
accepted and R.'s money restored to him, R. secured no title to 
the property by reason of his payment. 

2. SALES—CONDITIONAL—CONTRACTS—EFFECT OF INDORSEMENT.— 
Where J., having authority to do so, indorsed over to the pur-
chaser notes and title retaining contracts executed to appellant 
in purchasing laundry machinery, the delivery thereof to the 
purchaser was a symbolical delivery of the property itself. 

3. PRINCIPAL AND AGENT.—The relationship of principal and agent 
may not be established by statements of the agent alone. 

4. CANCELLATION OF INSTRUMENTS—RECORD.—A contract will not, on 
a mere allegation of mistake, and especially where that mistake 
was unilateral, be canceled on an incomplete record where the 
appellate court cannot tell what considerations entered into the 
decree of the trial court refusing it. 

5. APPEAL AND ERROR.—A decree will not be modified where the 
record is so incomplete that the supreme court cannot tell what 
ransidPratimir P ntered intn ife rpriditinn 

6. EC/OPTIC—LOSS BORNE BY WHOM.—Where there is a loss, it should 
be borne by the one responsible for it, and not by one free from 
wrong doing or negligence. 

Appeal from Benton Chandery Court.; Lee Seamster, 
Chancellor ; affirmed. 

J. S. Jameson., for appellant. 
Clifton Wade, Atkinson & Atkinson and Vol T. Lind-

sey, for appellee. 
BAKER, J. According to appellant's statement, Vick-

ers Cleaners & Dyers of FayetteVille is a partnership, 
composed of Roy H. Vickers and G. E. Ripley, which part-
nership became indebted to appellant, The American 
Laundry Machinery Company, for laundry machinery. 
Two series of notes were executed, evidencin o-

b
 the indebt- 

edness and also title retaining contracts. On March 13, 
1938, there was owing upon one series of these uotes 
$3,452.56. Upon the other series of notes there was owing 
$1,150. There were two laundry plants. One of them 
known as the The Model Laundry was located at Rogers 
in Benton county. The other plant was at Fayetteville 
in Washington county.
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There was no dispute about the balances due upon 
these s-epgrate contracts. It is probably true that both of. 
these laundry plants had been in default in the payment 
of installment notes as they matured. The Model Plant 
at Rogers, on account of the indebtedness that it owed 
other parties than the appellant in this case, had been 
placed in a receivership, and Wayne Stone had been ap-
pointed receiver and had charge of that plant. By reason 
of these defaults and the receivership proceedings, the 
appellant company placed with its Chicago attorneys, 
Teller, Levit, Silvertrust & Levi, ,both series of notes 
and title retaining contracts for proper action. These 
Chicago attorneys employed Mr. J. S. Jameson, Fayette-
ville, and instructed him to file interventions .claiming 
the property covered by the title retaining contracts. 
On March 13th, according to the statement before us, 
Mr. Jameson filed intervention in the Benton chancery 
court, setting up, as appellant's claim, notes aggregating 
$3,452.56 and title retaining contract, and filed a like suit 
in' the chancery court at Fayetteville, alleging a balance 
due on notes of $1,150 secured by title contracts to the 
laundry machinery in the plant in that county. Ray 
House had been appointed receiver for tbe laundry at 
Fayetteville, but the business at Fayetteville was con-
nected,with the controversy under consideration here only 
in an incidental way. In this controversy appellant says 
that neither attorney Jameson nor receiver Stone knew 
that the $3,452.56 series of notes were secured by any• 
machinery • other than machinery located in the Model 
Laundry at Rogers. Shortly after this intervention 
was filed, receiver Stone advised Mr. 'Jameson, appel-
lant's attorney, that there was a prospective purchaser 
who would pay appellant $2,000 in full of its claim 
against the Rogers plant, and Mr: Jameson submitted 
the proposition on March 17th, by writing to -the Chicago 
attorneys, and the following statement was contained 
in his letter : 

"The receiver, Wayne Stone, for The Model Laundry 
at Rogers, againSt which there is an. unpaid balance of 
$3,452.56, advised rne today that a prospective purchaser
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of the Rogers Laundry would pay us $2,000 in full .of 
our claim, and it is my opinion that unless this machin-
ery has more value than I think it has, it would be to your 
client's advantage to accept." 

Mr. Jameson further states that -on March 21st the 
Chicago attorneys advised him that they would like to 
know just what machinery was in the Rogers plant, since 
it seemed that the machinery in the two laundries had 
been switched. On March 23d, Mr.. Jameson furnished 
an inventory showing the machinery in each laundry. 
This inventory, as we understand, was probably taken 
from the receiver's inventory, but this is by no means 
certain because Mr. Jameson states further, at another 
place in-this record, that he visited both the . plants and 
it was his own opinion, after visiting -the Rogers plant, 
that the $2,000 in full of the claim against the Rogers 
plant was as much, if not more than could have been got: 
ten out of the machinery located the -rein. Thus far the 
proceedings were without any suggestion of mistake pr 
misunderstanding. The American Laundry Machinery 
.Company had before it Mr. Jameson's letter suggesting 
that the receiver had the prospective purchaser who 
would pay $2,000 . for the company's claim. We think 
it substantially without dispute that the parties had in 
mind at that time the Model Laundry at Rogers and were 
not including or considering the Fayetteville plant. After 
the American Laundry Machinery -Company had received 
Mr. Jameson's letter, the inventories he sent them, the 
Chicago attorneys sent. a . telegram to Mr. Jameson, on 
March 25th, it follows : 

"American versus Vickers offer of $2,000 Rogers 
Plant accepted (signed Teller, Levit, Silvertrust & Levi." 

Mr. Jameson promptly notified receiver Stone of 
the receipt of this telegram, who in turn advised Mrs. 
Eva L. Whitlow who was the prospective purchaser, and 
she called on Mr. Jameson and attempted to make an 
agreement, whereby she would pay the $2,000 in install-
ments and this proposition was declined. 

G. E. RiPley, who is spoken of in some of the evidence 
as Dean Ripley, was connected with the Fayetteville plant
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and he was represented by attorney Clifton Wade of 
Fayetteville. When Mr. Wade learned that Mrs. Whit-
low had not been able to close up the matter by paying 
the $2,000 in installments, he proposed to attorney 
Jameson to purchase these notes for G. E. Ripley at the 
same price and asked Jameson about his authority to 
assign the notes, .and at the same meeting examined the 
foregoing letter of March 17th, and the telegram of March 
25th, and promptly agreed that upon assignment of the 
notes he would procure the $2,000 to be paid attorney 
Jameson who, according to his own statement, says that 
he supposed the assignment of the notes was equivalent 
to the transfer or bill of sale of the machinery. He 
promptly assigned the notes representing the . $3,452.5,6, 
and the conditional sales contract, which did in fact cover 
the machinery it" The Model Laundry, hut it is urged now, 
it covered, in addition, two pieces of machinery in the 
Fayetteville laundry, the Same being one "100-4 Roll Flat 
Work Ironer " and one . "Huebsch hosiery table,'. ' which 
Mr. Jameson says he supposed secured the $1,150 series 
of notes involved in Washington county suit. 

At the time of the transfer of these several notes 
and title retaining contracts by Mr. Jameson, there was 
prepared an assignment which amounted to a ratifica-
tion, .and which Mr. Jameson sent to the Chicago attor-
neys to have their client sign. On April 11th, three dayS 
after Mr. Jameson had made the assignment of these 
several instruments, the same being the date for the 
hearing of the suit in which Mr. Jameson had filed the 
intervention in the Benton chancery court,. that court 
met and Mr. Jameson was present in court prior to the 
time that tbe case was called for trial in which.the inter-
vention for his client was pending, and, as he. said, the 
matter, in so far as it affected the Rogers plant, had been 
disposed of by his assignment, he gave notice that he had 
no further interest in the proceeding, pending in • the 
Benton chancery court involving the Rogers plant. 

There is a bit of history connected with this paynient 
of the $2,000 that perhaps ought to be stated, though 
it apparently may make very little difference in the
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ultimate conclusion that may be reached. Mr. G. E. Rip-
ley borrowed the $2,000 from bis daughter and delivered 
this to Mr. Hilton, who appeared in the court offering 
this .amount in settlement of the Laundry Company's 
claim, that is to say, this particular money was paid over 
to Mr. Jameson, as we understand from the record here, 
who retired from the case because he supposed the claim 
of his clients had been satisfied by this settlement and 
compromise. Hilton took no actual:ownership, title or 
interest in the laundry business by this particular deal, 
and we think that must be conceded, but Mrs. Eva Whit-
low appeared in the court, she being the one in whose in-
terest Mr. Stone had written as being the prospective 
purchaser, offered a draft for $2,000 and this restored the 
fund that Mr. Hilton had delivered as money borrowed 
and paid over by Mr: Ripley. 

This suit involVed creditor's claims, and it involved 
also the said notes and the title 'retaining contracts 
transferred by Mr. Jameson, or the property represented 
by these documents. In addition thereto according to 
statements made which are not in dispute, the title of the 
real estate on which the laundry was located was brought 
into question. Mr. Whitlow, the deceased husband of 
Mrs. Eva Whitlow, had built this laundry building as his 
contribution to a partnership that had operated The 
Model Laundry. We are told, but the record does not dis-
close this as a fact, that Mr. Whitlow was denying any 
indebtedness to the appellant, although the amount of 
the indebtedness that was owing upon the machinery was 
not in dispute. Whatever may have been the conditions 
among the parties prior to this transfer of notes and title 
retaining contract, it may be said that many of the mat-
ters, some of which are stated and some of which are 
argued to some extent, we are left to our own imagina-
tion to supply by surmise and conjecture, the reason be-
ing that the appellant has not seen fit to supply them by 
statement or abstract of the pleadings of the parties to 
this suit, heard on April 11, 1938. We do not know what 
was involved even in the intervention of the appellant, ex-
cept the statement made .that appellant was seeking to
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recover the property described in the title retaining 
contracts. 

Whether there was service of summons upon those 
who had possession of the two pieces of property alleged 
to have -been at Fayetteville. at that time, we do not know • 
and are not privileged to make a surmise or conjecture 
from anything that appears from the abstract furnished 
us by any of the parties interested. •At this time, how-
ever, April 11th, the contract or ratification prePared 
by Mr. Wade, or Mr. Wade and Mr. Jameson, and Sent 
by Mr. Jameson to Chicago had not had time to be heard - 
.from except possibly by telegraph. This is a matter also 

- of conjecture and will not be relied upon as concluding • 
any possible rights. We think it may be said of a cer-
tainty at this state of the proceedings, Mr. Jameson was 
dealing with Mr. Wade and witb Mr. Lindsey, Mr. Atkin-
son and others interested with the utmost of good faith. 
There was no doubt in his mind at that time, and the evi-

• ence clearly evinces this fact, that to transfer this prop-
erty, involved in litigation, in the Rogers plant, he had 
merely to . indorse these evidences of title and deliver 
them over and this became •a symbolic delivery of the 
property itself. Mr. jameson had sent the letter above 
quoted in which he called attention to the fact that there 
was an unpaid balance of $3,452.56 against the Rogers 

• plant ;. that the $2,000 was "in full of our claim." Mr. 
Jameson understood and we think fie made it -clear to 
his clients, or their •Chicago counsel, that the • parties who 
owed the indebtedness were insolvent ; • that the prospect 
of collection was fixed by the value or the amOunt that 
could be recovered from the machinery and not from 
any of the individuals Who owed the indebtedness. We 
doubt if he could have stated . his understanding • in lan-
guage • more definite than be used. He had furnished to 
his clients the inventories of the two plants, because 
they bad asked for it, stating that they thought some of 
the machinery had been switched. 

The technical terms descriptive of this machinery 
might not have meant very much to Mr. Jameson, there-
fore, he might not have understood these descriptive
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terms or any part of it. But according to his own state-
ment his clients knew these facts and, having his letter 
before them, the Chicago attorneys and the laundry 
machinery company counSel sent the telegram that 

. authorized the acceptance of the $2,000 for the_ Rogers 
plant. Mr. Wade, Mr. Lindsey, Mrs. Whitlow, and 
others interested in the plant, whoever may have been 
there, and who were interested in the • litigation in the 
Benton chancery court, thoroughly understood what 
they were getting. They were not Making any mis-
take. They were paying $2,000 for the "claim in hill," 
which Mr. Jameson was holding against the Rogers 
plant—$3,452.56, eVidenced by notes. They seemed to 
have had some difficulty in raising the $2,000 to 
make this settlement. Mrs. Whitlow first failed. It is 
stated now that in the settlement at the time she paid 
over the $2,000 restoring the money that Mr. Ripley 
had delivered over to Mr. Hilton she assumed the in-
debtedness of . The Model Laundry Company, includ-
ing the expense of the receivership and that this was to 
get a complete settlement ; that she could not and would 
not have done this except for the fact that she was able 
to buy this claim for the $2,000. 

It is argued with considerable force and some degree 
of good reason that Mr. Wade had examined the letter 
written by Mr. Jameson, the telegram sent by his client, 
or its counsel, and that on account of some lingering 
doubt in his mind as to Mr. Jameson's authority he pre-
pared the ratification contract. There was no merit in 
argument made that Mr. Jameson stated he had author-
ity to assign the documents. Agency or the extent or 
scope of it may not be so established. He had possession 
of his client's notes. He had made the investigations 
that an attorney should have made of the value of the 
securities in his hands, and of the property represented 

. thereby. He had given his clients the benefit of the offer 
made, stating that it was "in full of our claim" and "our 
claim is $3,452.56." In addition to that, after this offer 
was made, he had furnished inventories of each of the 
two plants. All this having been done, he was then 
directed to accept the "$2,000 Rogers plant."
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We think we must consider the Chicago attorneys 
and their client as reasonable business men, that under 
the offer made and under the acceptance authorized, they 
did riot expect more than The $2,000. That much was 
paid to their attorney for their account. They argue 
now, ancl require Mr. Jameson to present two proposi-
tions, to reverse the decree of the chancery court, ren-
dered on the 11th day of April, or to set aside that de-
cree wherein *these notes and title-retaining contracts 
were filed and canceled in the suit that they had author-
ized Mr. Jameson to file. These two propositions are : (1) 
that Mr. Jameson did not have authority to indorse and 
assign these notes and contracts without recourse. (2) 
That it was their intention, by the acceptance of the 
foregoing offer merely to transfer title to the property 
in The Model Laundry at Rogers which could have been 
done with a bill of sale, and that they intended . to . retain 
the notes and title retaining contracts to enforce their 
claim -against two pieces of machinery in the Fayette-
ville plant; that iMr. Jameson, by his unauthorized act, 
transferred the property they did not intend to transfer ; 
that he dealt with some property in the Fayetteville plant 
in addition to all the property in The Model Laundry at 
Rogers,. and that by reason of this mistake there was no 
contract because the minds of the parties did not meet. 
on the subject matter. 

Appellant sought to reopen this decree by .a motion 
filed about thirty days after the decree- had been ren-
dered. It is clear that Wade, Whitlow, and .others were 
not notified , immediately, but within a reasonable time, 
after the ratification contract bad been sent by Mr. 
Jameson to the Chicago- attorneys. Appellant, in its 
proceedings, offered to return the $2,000, has tendered 
it into court for the benefit of the parties interested and 
now ask that it be granted a jndgment for the return of 
the two pieces of machinery in the Fayetteville plant, or 
that it have a judgment for the difference between the 
$2,000 and the aggregate amount of the notes—$3,452.56.
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There is presented for our consideration here this 
motion, and the evidence taken thereon, but no part of 
the record upon which the decree was entered appears. 

Since we are not advised as to all the matters that 
entered into the decree, we have extreme doubt of the 
propriety of considering its cancellation or modification 
merely because this motion states the lack of authority - 
of Mr. Jameson and alleges the fact of a mistake as to 
the subject matter of the .contracts. There may have 
appeared intervening rights superior even to those .of 
the appellant who alleges there was no contract at all 
in law whereby it is presumed to have parted with -its 
title and rights in this property involved. But assuming, 
without conceding there may be some merit in appellant's 
contention, we prOceed to a discussion and settlement of 
that controversy. •It is not contended in this case that 
any of the appellees are guilty of any kind of fraud, or 
misrepresentation. In fact, so far as the transaction 
is concerned, as between Mr. Jameson and those witb 
whom he dealt in the transfer of these several notes and 
title retaining contract, the utmost of good faith seems 
to have characterized each step of the proceedings. 

It is argued now that since the appellees have 
• changed their- relative positions, assumed debts• and 
obligations, particularly Mrs. Whitlow, this decree 
could be modified, as prayed for by appellant, only at 
her great loss. Appellant says, however, this does not 
appear from this record, that she did not suffer any loss 
and that if she did, that that can make no difference 
for the reason that they did not part with any title by 
reason of Mr. Jameson's unauthorized action. This 
argument is unsound from two standpoints. If it is not 
made positively clear that Mrs. Whitlow would suffer 
loss, or that the parties have changed their attitude- by 
reason of the settlement of this litigation, upon the trans-
fer of these notes and title retaining contract wherein 
Mrs. Whitlow paid over $2,000, that failure is by reason 
of the fact that appellant has failed to abstract all the 
pleadings and proceedings upon which the decree was 
rendered and which they now. seek to have modified.
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We will not assume, in the face of this record that shows 
Mrs. Whitlow advanced $2,000, that she would be un-
affected by a modification of the decree upon which the 
money was paid over in settlement of these several notes 
and contract. 

The other argument made by appellant, that inas-
much as there was . no contract because the minds of 
the parties did not meet, is. clearly unsound. If we as-
sume that there was a mistake and that Mr. Jameson act-
ed without authority, that mistake was a unilateral mis-
take, not one in which any of the appellees misunder-
stood anything, not one in which Mr. Jameson made any 
mistake. Upon the face of this record he was fully -au-
thorized to do exactly what lie did do. If he .made 
mistake that mistake appears solely upon the evidence of 
appellant and its own . witnesses- in which they say they 
did not authorize him to transfer the notes. 

In 12 Amer jur. 624, § 133, it is held, as the rule 
sustained by practically universal authority, that a 
unilateral mistake alone will not juStify a rescission. May 
it not be. sufficient to say the law upon this subject is 
black type text book law. 

They merely wanted . a transfer of the property in 
The Model Laundry at Rogers. Tbis was all Mrs. Whit-
low got. It was what she paid for. It would be grossly 
inequitable to take any part of it away from her. We 
think there can be DO doubt as to the correctness 'of the 
chancellor's finding in that respect. But it has been 
argued that she was already bound for this debt. Again 
we resort to the argument so many times stated by ap-
pellant's counsel, that the record does not disclose she 
had signed any of the notes, or title retaining contracts, 
nor is there any evidence that she had assumed any debt 
due to appellant. We think it incumbent upon us at this 
point to place the blame where it belongs, if appellant 
lost anything by reason of this transfer of the notes and 
contract. It conld have been a little more explicit in the. 
telegram, were it not meant for a complete acceptance 
of the propositions stated in Mr. Jameson's letter, which 
we have hereinbefore copied. • If there was a loss, it
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should be suffered by the one causing that loss and not 
by those entirely free . from wrongdoing or culpable negli-
gence. Appellant's conduct contributed to produce such 
loss. Cureton V. Farmers' State Baak, 147 Ark. 312, 

- 227 S. W. 423; Missouri Pacifie Rd..Co. v. Cohn?) CO., 164 
Ark. 335, 261 S. W. 895; 9'Berg v. Bank of Sulphur 
Springs, 183 Ark. 622, 37 S. W. 2d 700. Many other 
citations might be set out, but this seems unnecessary. 

This position is further justified when we consider, 
at the time of this trial of this motion, when all the parties 
are acquainted with every condition involved in this 
controversy, the trial judge asked counsel for appellant 
what he was claiming out of the Fayetteville plant, and 
he stated "$1,150." If he did not know then that these 
two pieces of machinery represented in the notes aggre-
gating $3,452.56 'were in that plant it was because his 
clients had failed to advise him of that fact. It may be 
said in .addition that both the appellant and appellees 
have stated in their briefs that the balance owing, $1,150, 
to the appellant by the Fayetteville plant has been paid 

• in full. 
We think the chancellor was justified in finding, as 

he no doubt did, that the offer of $2,000 in full of the 
claim, about which Mr. Stone had given Mr. Jameson 
notice, was an offer by Mrs: Whitlow. Before she was 
able to accept or pay over the money, Mr. Ripley ad-
vanced this sum. By that time she had raised the money 
and paid . it over. We think a preponderance of the 
evidence shows that Mr. Jameson was not mistaken in 
the authority he had ; that he acted upon it honestly and 
just as a counsellor or attorney zealous for the protection 
of his client should have done. If there were no miStake, 
of course, appellant has no standing in a court of chan-
cery. If there were a mistake, appellant itself, not its 
counsel, who appeared for it. and filed the intervention 
in its behalf, was responsible therefor. The appellant, 
and not a blameless party, must bear the burden of its 
omissions, and mistakes. 

Decree affirmed.


