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Opinion delivered April 17, 1939. 

1. STATUTES—VALIDITY OF ENACTMENT.—Where measure originated 
in the House, was passed by a majority vote, and sent to the 
Senate; and where amendments were regularly voted in the 
Senate and the Bill and amendments received a vote of more than 
three-fourths of the membership; subsequent action of the House 
in accepting and passing such Bill by a vote of more than three-
fourths of the membership cured original failure of the House to 
register such three-fourths vote. 

2. STATUTES—WHEN NOT AFFECTED BY CONSTITUTIONAL AMENDMENT 
NO. 20.—Where credit of the State, either expressly or impliedly, 
was pleilged to the payment of indebtedness existing prior to 
adoption of Amendment No. 20, such obligation may be refunded, 
or new bonds may be sold and the proceeds applied in payment 
of the pre-existing debt. 

3. TAXATION—POWER OF LEGISLATURE TO EXEMPT PROPERTY.—Article 
XVI, § 6, of the Constitution of 1874, prevents the General Assem-
bly from exempting property from taxation. Held, that such pro-
hibition does not prevent exempting the income from bonds from 
operation of the income tax laws. 

4. STATUTES—INDEFINITE DIRECTIONS TO ADMINISTRATIVE BOARD.—If 
statutory duties imposed upon an administrative board are not 
prohibited by the Constitution, and the law's general purpose can 
be reasonably ascertained, failure of the Legislature to enact de-
tailed directions will not prevent the law from being enforced. 

5. TAXATION—DIVERSION OF REVENUES.—The Legislature has the 
power to direct that revenues be invested, and an Act providing 
that $4,000,000 be used in buying general obligation bonds of the 
State is not invalid as contravening § 11 of Art. 16 of the Con-
stitution. 

6. TAXATION—DIVERSION or FUNDS.—Although the General Assembly 
may declare the State's fiscal policies, and in so doing it may 
authorize cash balances in the Treasury to be invested in desig-
nated securities, the power does not exist to in any manner divert 
common school funds; nor are highway revenues arising under 
Act 11 of 1934 subject to uses alien to those declared in the Act.
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7. STATUTES—CONFLICTING PROVISIONS.—Where an Act provides that 
funds of the State may be used in buying bonds for investment 
purposes, such bonds to be held in trust, there is a violation of 
the trust if the bonds are pladged for an amount less than the 
price paid for them; and this is true notwithstanding a provi-
sion in the Act declaring that they may be hypothecated. In this 
respect	 10 and 19 of Act 222 of 109 are repugnant. 

8. STATUTES—VALIDITY OF ACT AUTHORIZING USE OF FUNDS.—The Bond 
Refunding Law (Act 11 of 1934) enumerates the purposes for 
which highway revenues may be used, and by affirmative declara-
tion excludes all other uses. To permit use of highway funds in 
buying bonds in a manner contrary to the Refunding Law would 
violate the obligations incurred when the State guaranteed that 
such revenues would be kept intact within certain designated 
accounts. 

9. STATUTES—ESSENTIALS OF APPROPRIATION MEASURE.—An appropri-
ation of $5,000 "for the purpose of paying for legal notices, print-
ing and lithographing bonds, approving opinions, and for all other 
expenses incidental to carrying out the provisions of the act," ]s 
not an omnibus bill of the kind prohibited by § 30 of Art. 5 of the 
Constitution. 

10. STATUTES—EFFECT OF IMPROPER APPROPRIATION.—Article 16, § 4, 
of the Constitution, provides: "The General Assembly shall fix 
the salaries and fees of all officers of the State, and no greater 
salary or fee than that fixed by law shall be paid to any officer, 
employee, or other person; . . . and the number and salaries 
of the clerks and employees of the different departments of the 
State shall be fixed by law." Held, that fees and salaries not 
fixed by the Legislature cannot be paid. 

Appeal from Pulaski Chancery Court ; Frank H. 
Dodge, Chancellor ; modified and affirmed. 

E. Chas. Eichenbaum, for appellant. 
Jack Holt, Attorney General and Jno. P. Streepey, 

Asst. Atty. General, for appellee. 
GRIFFIN SMITH, C. J. Appellant is a citizen and tax-

payer owning a refunding bond issued by the state under 
authority of act 11, approved February 12, 1934. 1 He 
asserts invalidity of act 223, approved March 10, 1939. 
Appellees are the Governor, Lieutenant-Governor, Attor-
ney General, Secretary of State, Treasurer of State, 
State Bank Commissioner, and State Comptroller, con-
stituting the State Investment Board. The chancellor 
sustained a demurrer to the complaint. 

' Pope's Digest, § 11237 et seq.
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Specifically, it is alleged that act 223 [hereafter 
referred to as the act] is ineffectual because enacted after 
appropriations aggregatin o. $2,500,000 had been made by 
tbe Fifty-second General Lsembly ; that the bill, not hav-
ing received a vote equal to three-fourths of all members 
elected to each branch of the legislature, failed because 
of § 2 of Amendment 19 to our Constitution. 

It is asserted that §§ 2 and 3 are invalid because 
certain obligations to be refunded did not, as originally 
executed, carry a pledge of the full faith and credit of 
the state ; that when bonds are •sold to raise fun& for 
paYment of the old iSsues, 'the state's indebtedness will 
have been increased, and the transactions will offend 
against Amendment 20 to the Constitution. 

Invalidity of § 4 is affirmed because it undertakes to 
exempt bond income from taxation, in contravention, as it 
is said, of § 6, Art. XVI, of tbe Constitution. 

Appellant thinks § . 7 is unsound because of -the 
method provided for sale of bonds, the directions being 
". . . . too indefinite to invest the Board with proper 
ministerial powers." 

That § 9 undertakes to create in the State Treasury 
accounts ". . . which are not within the scope of the 
sovereign power; and are in contravention of Articles V 
and VI of the Constitution." 

.That § 10 is void because it pro-Vides for the repur-
chase of bonds to be held in trust for the benefit of vari-
ous state funds used in making such purchase, ". . 
wherehs a purchase, exchange, or receipt of state obliga-
tions by. the state. or any agency thereof is, in effect, a 
cancellation of said bonds so purchased, exchanged, or 
received, and the cancellation of said obligations out-
standing is an unfair discrimination, pursuant to act 11 
of 1934." 

Complaint is made of ' § 11 and its invalidity is urged 
on the ground that ". . . the language therein used 
in defining tbe total amount of mOney made available to 
the- state for investment is too indefinite to permit the 
enforcement of said section; . . . that the said act, 
in making available 50 per cent. of the available daily 
state fund balances on the records of the Treasurer of
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State for the two years preceding the date of advertising 
is too indefinite to permit enforcement thereof," 

Section 18, appellant declares, is in conflict with § 4, 
Art. XVI, of the Constitution,' in that appropriations for 
fees and services are not definitely fixed. 

Powerg clnktgatpd t. t.h Trivp fmral-it Tknard hy § 10 

are not, according to the complaint, functions of govern-
ment, but are merely commercial transactions, . . 
and clearly in contravention of the Constitution of Arkan-
sas ; [and] further, § 19 is invalid for the reason that, in 
effect, it provides for a pyramiding of the state's indebt-
edness, constituting an increase of the state's obliga-
tions." 

Generally, it is alleged that §§ 1 through 21 ". . . 
are invalid and unconstitutional [because of the reasons 
specifically assigned], and that investment of the funds 
in pursuance of the act constitutes a use in contravention 
of Art. XVI, § 11, of the state Constitution; [and] the 
-act in its ehtirety is invalid for the reason that the effect 
of same on the Bond Redemption Fund as set up in act 11 
of 1934 . . . will be to deprive said fund of amounts 
heretofore specifically allocated for the purpose of said 
Bond Redemption Fund, . . and for the further 
reason that the act provides an unwise,- speculative ven-
ture by the State •of Arkansas in the commercial .marts, 
which your plaintiff believes to be against the public 
policy. and definitely proscribed by constitutional limi-
tations."' 

2 Section 4, Art. XVI, of the Constitution is quoted in full in the 
seventh subdivision of this opinion. 

3 Act 223 is entitled: "An Act to Provide for Issuance of State 
Penitentiary Refunding Bonds to Retire Outstanding Penitentiary 
Funding Notes, Issued Under Authority of Act 246 of 1933, and Out-
standing Penitentiary Warrants; for the Issuance of Arkansas State 
Teachers Refunding Bonds to Retire Outstanding Arkansas State 
Teachers Certificates of Indebtedness Issued Under the Provisions of 
Act 89 of 1935; for the Issuance of State Permanent School Refund-
ing Bonds to Retire Permanent School Bonds Issued Under the Pro-
visions of Acts 128 of 1917 and 356 of 1921 and State Debt Board 
Notes Issued Under the Provisions of Act 337 of 1935; for Investment 
of a Limited Amount of Cash Balances in the State Treasury in Obli-
gations of the State; for Revenues to Service the Bonds Issued Here-
under; for Appropriations to Carry Out the Provisions of this Act; 
and for Other Purposes."
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First—Was Act 223. Legally Passed?—The official 
calendar of the Fifty-second General Assembly (.1939) 
shows introduction of House Bill No. 216 and its passage 
by the House February 1 by a. vote of 72 to 14 ; adoption 
of emergency clause by the same vote.. In the Senate two 
amendments were adopted. There was a ruling by the 
Lieutenant Governor that 27 votes were necessary to 
passage. Tbe vote was 25 to 5, with notice of reconsidera-
tion. On reconsideration the bill was passed, as . amended, 
by a vote of 32 to 2; emergency clause adopted 30 to 2: 
It was returned to the House as amended and as passed 
by the Senate. Senate amendments were concurred in 
February 17. The bill was ordered engrossed February 
20. It was reported correctly engrossed February 21 ; 
read the third time ; passed February 22 by a vote of 76 
to 13.; emergency clause adopted by the same vote. 

The bill was regularly passed in each branch by a 
vote of three-fourths of all members elected thereto. 

Second—Bonds of the Penitentiary, State Teachers 
College, and . Permanent School Fund.—Act 246, ap-
proved March 29, 1933,- authorized the State Debt Board 
to issue bonds or notes for the purpose of paying obliga-
tions of the State Penitentiary then evidenced by war-
rants. Tbe bonds, dated January 1, 1934, drew interest 
at the rate of 3 per cent. • per annum, and mature October 
1, 1939. By § 8 of the 1933 act it.was provided that " The 
bonds issued pursuant .hereto shall be registered with the 
Treasurer of state, [and] shall carry on the face thereof 
a pledge of the full credit of the State of Arkansas." The 
total of such bonds •as $308,272. Warrants unfunded 
amounted to $5,247.67, the two items being $313,519.67. . 

Act 223 directs issuance of State Penitentiary Re-
funding Bonds in an amount equal to the combined in-
debtedness of 1934 penitentiary bonds and the outstand-
ing warrants. Such refunding bonds may be sold, and 
the proceeds applied in payment of the old bonds and 
warrants ; or, in the alternative, refunding bonds may be 
exchanged for the . old obligations. 

While the bonds issued in 1934 and the old warrants 
are primary obligations of the penitentiary, the credit 
of the state was pledged to their payment. Act 246 ex-
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pressing the pledge was passed prior to effective date 
of Amendment 20. Therefore, issuance of the new bonds 
does not come within the prohibition of the amendment. 

By act 199 4 of 1925 the Treasurer of State was di-
rected to transfer $100,000 from the Permanent School 
Fwnr1 and pl. nn if tn - flia arndif nf thn State Normal Fund. 
Arkansas -State Teachers College issued its note, at 5 
per cent. interest. Interest from 1928 to 1934, inclusive, 
was not paid. The creative debt, with interest of $35,000 
to September 1, 1934, was funded under authority of act 
89 of 1935. The original debt to the . Permanent School 
Fund, with interest, was an obligation incurred by direct 
legislative action. There was an implied commitment 
that the state would repay the .School Fund. . 

It is urged that payment should be made by the col-
lege, as distinguished from the state, and that suCh pay-
ment should come from the institution's apportionment 
.of the cigarette tax. This tax was allocated by act 19 of 
1931. The inceptive debt and the promise to pay interest 
were outstanding before the cigarette tax was dedicated 
to the building funds. We do not agree that the debt was 
one other than of state responsibility. [The funded debt 
of $135,000 had been reduced to $124,000 as of December 
31, 19381 

Act 89 also provided for the funding of a $10,000 
indebtedness Of the college incurred for materials used in 
making repairs to buildings, equiPment, and utility lines 
under the federal relie .f program during 1934 and 1935; 
also for issuance of $25,000 in certificates of indebtedness 
to pay residue for construction of a library building. The 
State Comptroller's report for 1938 shows that unpaid 
balances of the two items amounted to $6,500 as of De-
cember 31, 1938. 

4 Act 199 of 1925 required the State Debt Board, composed of the 
Governor, Secretary of State, and Treasurer of State, to issue a cer-
tificate for $100,000, ". . . and [to] deposit said certificate in the 
Treasury to the credit of the Permanent School Fund," etc. Section 3 
required "The interest and payments on this certificate [to] be paid 
out of the State Normal Fund, and a sufficient portion of the millage 
tax levied and collected for the maintenance and operation of the 
State Teachers College is hereby pledged for these purposes."
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Authority for construction of the library building is 
derived from act 133 of 1933, the appropriation having 
been made from the permanent building fund -of the col-
lege (the cigarette tax). The state did not, even im-
pliedly, obligate itself to payment of • this indebtedness, 
either by act 133 or . by act 89. The balance of $6,500 can-
not be included in the refunding operations Of act 223. 
To do so would increase the state's indebtedness without 
a vote of the people,. in violation of Amendment 20. 

Act 223 authorized issuance of 8tate Permanent 
School Refunding Bonds aggregating $397,284.42. 

In 1917, when 5 per cent. Permanent School Fund 
Bonds were substituted for 3 per cent. bonds, total se-
curities amounted to $1,134,500. In 1929-30, $1,000,000 
of Revolving Loan Fund Bonds were sold and proceeds 
($996,311.68) deposited in the treasury. The continuing 
bond account should 'have been the difference between 
$1,134,500 and $996,000. Therefore, interest-bearing 
bonds chargeable to the treasurer, and standing to the 
credit of the Permanent School Fund, were $138,500.' 

In 1921 6 general revenue was used by the peniten-
tiary as an instrumentality for borrowing from the Pei.- 
manent School Fund, and the State Debt Board deposited 
5 per cent bonds amounting to $180,000. These - two items 
—$138,500 and $180,000—constitute the claim of $318,- 
500 acknowledged by the state to be due the Permanent 
School Fund. 

Act 337 of 1935 directed the State Comptroller 
Lt.	 . to report in writing to the State Debt Board a 


• detailed account of his . findings with reference to the 
Permanent School Fund accounts, and to recommend ad-
justments necessary to balance the accounts and estab-

5 Act 128 of 1917 directed substitution of 5 per cent. bonds for 3 
per cent. bonds "now held in the treasury to the credit of the school 
fund." A property tax of Ysth of a mill was levied as an "interest 
sinking fund" for the purpose of paying the annual interest on the 
Permanent School Fund. 

6 Act 356 of 1921 directed the Treasurer of State to transfer 
$180,000 from the Permanent School Fund to the General Revenue 
Fund, interest to be paid from the State Sinking Fund. Act 357 of 
1921 directed the Treasurer to transfer $180,000 from the General 
Revenue Fund to the "Special Penitentiary Fund."
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lish the true amount of Permanent School Fund Bonds 
which are outstanding." 

The report was made September 1, 1935. Among 
other recommendations was one for issuance of $78,784.42 
of State Debt Board Notes to the Common School Fund 
in payment of interest on Permanent School Fund Bonds 
to September 1, 1934. The State _Debt Board duly re-
ceived and approved the report. 

It will be observed that the transactions involving 
$138,500, $180,000, and $78,784.42, were acts of the State 
Debt Board. Subject matter in each instance was an in-
debtedness existing prior to adoption of Amendment 20. 
Hence, these obligations may be treated in the manner 
provided by act 223, without violating the amendment. 
• Third—Tax Exemptions.—Article XVI, § 6, of our 
Constitution is : "All laws exempting property from tax-
ation other than as provided in this Constitution shall be 
void." 

Section 4 of act 223, in respect of State Penitentiary

Refunding Bonds, Arkansas State Teachers Refunding 

Bonds, and State Permanent School Refunding Bonds, 

provides that they shall be the negotiable, direct, general 

obligations of the state for the payment of which, prin-




cipal and interest, the full faith and credit of the state 

and all of its resources are pledged, [and] " The income

from such refunding bonds shall be non-taxable . . . 7)


Appellee construes this provision to exempt income 

from such bonds from the income tax law of 1929 [act

118]. Tinder this construction the exemption is valid. 

The Legislature cannot, however, exempt from general 

taxation bonds or the income therefrom. Bonds are prop-




erty within the meaning of our Constitution. Bond earn-




ings, if paid, become money in possession, and are there-




fore property ; if unpaid, the interest enhances the value

of such bonds and appreciates their worth as property. 
• Fourth—Indefinite Directions to Investment Board. 
—The General Assembly has clearly directed how Peni-
tentiary Refunding Bonds, State Teachers Refunding 
Bonds, and Permanent School Refunding Bonds shall be 
sold. There are provisions for notice by publication, de-
scription of the bonds, exaction of a deposit by bidders
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as evidence of good faith, etc. The right is conferred 
upon the board to reject unsatisfactory bids, and to ex-
change new bonds for the old bonds in lieu of payment. 
Sales may not be made at less than par and accrued 
interest. 

Some discretion is vested in the board, including the 
determination of bond maturities, but interest rates can-
not exceed three per cent. Appellant's objections are not 
sustained. 

Fifth—Repurchase of Bonds.—Section 10 of-the act 
empowers the board to purchase [from an appropriation 
of $4,000,000 carried in § 18] ". . . State of Arkansas 
interest-bearing, direct general obligation bonds, exe-
cuted by state officials, for which the faith and credit of 
the state are pledged." There is this direction : 

"The board shall, as soon as practicable, and from 
time to time, give notice by publication that it desires to 
purchase for the state, bonds of the character which it is 
authorized by this act to purchase. Not More than thirty 
days nor less than twenty days prior to the time of the 
offer of bonds for sale to the state, the board shall cause 
to be published . . . notice requesting offers to sell 
bonds to the state and fixing the time and place at the 
State Capitol Building in the city of Little Rock, at which 
such offers will be received. 

"On the date and time fixed for the purchase of 
bonds the board, or one or more members thereof, shall 
open and carefully compare the offers made. All bonds 
shall be purchased with primary regard to the best in-
terest of the state's credit standing and revenues. 

"No purchase, exchange or receipt of state obliga-
tions by the State Investment Board shall ever be con-
strued as a cancellation of the obligations so purchased, 
exchanged or received and all state bonds and other obli-
gations purchased and received by the State Investment 
Board under the terms of this act shall be held in trust 
for the use and benefit of the various state funds used 
in such purchases, this trust being subject only to the 
right to hypothecate, sell or exchange such obligations 
under the provisions of this act."
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A limitation of the board's authority to exercise the 
powers conferred by § 10 is found in § 11, where it is 
enacted that "The total amount of moneys hereby made 
available to the board for .investment shall not exceed, 
in the aggregate, fifty per cent. of the average daily state 
fnnd halnnees on the reeords of the treasurer of state 
for the two years preceding the dates , of advertising for 
the purchase of bonds. The board shall decide upon the 
maximum amount to he used in the purchase of bonds 
on any . advertised offering date and such amount shall 
be specified in the notice. The funds to he used in the 
purchase of bonds, referred to in this section, are moneys 
.which .may hereafter be deposited in banks to the credit 
of the treasurer of state." 

Appellant's Objection is that when the state pur-
chases bonds, the effect is a cancellation, and this, he says, 
". . . is a.n unfair discrimination, pursuant to act 11 
of 1934."	• 

Actually, the question involved is whether, in direct-
ing the investment of treasury cash balances in bonds of 
the state,-the Legislature has infringed upon § 11 Of art. 
16 of the Constitution, which provides : "No tax shall be 
levied except in pursuance of law, and every law impos-
ing a tax shall state distinctly the object of the same ; 
and no money arising from a tax levied for one purpose 
shall be used for any other purpose." 

This court, in Collins v. Humphrey,' (opinion by 
Chief Justice HAnT), held that the restrictions of . art. 16, 
§ 11, are applicable to all .subjects of taxation, and not 
alone to property taxes, saying: "It was intended that 
no money arising from a tax levied for one purpose shall 

- be used for any other purpose . . . In other words, 
the Legislature has no power to divert a fund after the 
tax has been levied and collected, and transfer it to an-
other . and separate purpose. If it could transfer the 
funds thus levied and collected, it . might seriously em-. 
barrass the administration of the state . government." The 
opinion contains, this further- statement : ." Our Consti-
tution has set aside .certain revenue raised from property 
taxes to be•held sacred for the benefit of common schools, 

7 181 Ark. 609, 27 S. W. 2d 102.
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and the Legislature is without power to divert it. The 
funds here sought to be diverted from the common 
schools is not set aside by the Constitution for that pur-
pose. The application of the taxes raised under both the 
Severance Tax Law and.the Income Tax Act of 1929 is 
left entirely to the control of the Legislature, there being 
no restriction of their application in the Constitution." 

Clearly, the purpose in authorizing purchase by the 
state of its own general obligation bonds was to provide 
a method by which treasury cash balances would earn an 
income. Section 12 of the act directs that "The interest 
received from all bonds in the Bond Purchase Account 
[created in the treasury] shall be credited by the treas-
urer to the State Sinking Fund.' All moneys credited to 
the State Sinking Fund during any fiscal year in excess 
of the debt service requirements for such year shall be 
transferred . . . to the Excess Par Value Bond Ac-
count. The principal amount of any bonds, when paid, 
shall be charged to the Bond Purchase Account and cred-
ited to the Cash Account in the state treasury. In the 
event the State Depository Board determines it to be 
necessary to sell any bonds in the Bond Purchase Ac-
count for the purpose of increasing the Cash Account in 
the state treasury to meet unusual demands for such 
cash [§ 13], then such State Depository Board shall noti-
fy the State Investment Board to that effect and set out 
the amount of cash needed. Thereupon, the board shall 
decide which of the bonds in the Bond Purchase Account 
shall be offered for sale." Notice shall be given, etc. 
The board determines the best bid. There is no restric-
tion against a less-than-par sale. 

Section 18, in addition to appropriating $313,519.67 
to facilitate handling of penitentiary bonds, contains this 
provision: 

"After the effective date of this act, all moneys col-
lected and paid into the state treasury shall, for the pur-
pose of this act, be deemed to be revenues available for 
investment in the manner provided herein. There is here-

8 From the State Sinking Fund interest on certain obligations is 
paid; if the Sinking Fund is insufficient, recourse is had to the Gen-
eral Revenue . Fund.
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by appropriated out of such revenues for the purpose 
of investment the sum of $4,000,000." 

Is the use to be made of the four million dollars (or 
•any part of it) a diversion of moneys collected for a spe-
cific purpose? Does it result in applying such funds to 

pnrpose imp1ic11y probibitod by § 11 of art. 16 of our 
Constitution? 

The authority conferred by § 11, making available 
to the board for investment purposes an amount ". . . 
not to exceed, in the aggregate, 50 per cent. of the average 
state fund Ma/aces [based] on the records of the state 
treasurer for the two years preceding the date of adver-
tising for the purchase of bonds," must be construed in 
connection with the appropriation of $4,000,000. Each 
is a limitation upon the other. If the average [state 
fund] balances exceeds $8,000,000, still not more than 
$4,000,000 may be used. If, on the other hand, such bal-
ances are less than $8,000,000, the full sum of $4,000,000 
cannot be used. 

The term "state fund balances" is obviously used 
in § 11 to carry a particular meaning. The question 
arises, Are we to construe this language to include tbe 
general revenue alone (which, admittedly, is a state fund, 
not created under a tax levied. for a specific purpose), or 
are we to say that public school funds, game commission 
revenues, funds arising from ad valorem taxes for the 
express benefit of certain institutions or agencies, and 
others of like significance, are not state fund balances, 
and therefore are not within the purview of the invest-
ment provision? 
• Shall we adopt a restrictive construction, and say 
that because act 11 of 1934 dedicates certain funds as 
highway revenues and in effect makes the state a trustee, 
the general cash balances in the treasury must not be 
used for purposes expressed in § 10 of act 223? Or, shall 
we say that bonds purchased in the manner proposed are 
cash items in the treasury, permissively substituted for 
the actual money originating in tax sources? 

'If we adopt the latter construction, there is a possi-
ble loss to tax funds. If the contingency recognized in 
§ 13 should arise, and it became necessary as an emer-
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gency measure to sell the investment bonds, there might 
not be a ready market nor a par bid; yet, under existing 
laws, the treasurer places millions of dollars with banks, 
without interest, and the only guarantee of demand avail-
ability is the bank's stability, plus $5,000 deposit insur-
ance of the federal government. 

The Legislature, unless prohibited by the Constitu-
tion, has a right to declare the fiscal policy we have dis, 
cussed, and under the scheme of investment, large sums 
of money may be earned for the state. Certainly there 
is no express denial of the state's right to purchase its 

bonds, and if the plan of § 10 is to be condemned, 
that condemnation must be implied. 

The accepted rule of construction is that ". . an 
act of the General Assembly is presumed to be framed 
in accordance with the Constitution, and it should not be 
held invalid for repugnance thereto unless such conflict 
he clear and umnistakable."—Dobson v. State, 69 Ark. 
376, 63 S. W. 796. " The courts have nothing to do with 
the wisdom or expediency of a statute."—Fort Smith v. 
Scruggs, 70 Ark. 549, 69 S. W. 679, 58 L. R. A. 921, 91 
Am St. 100. "The mere fact that a statute may seem to 
be more or less unreasonable and unwise does not iastify 
a court in annulling it, as courts do not supervise legis-
lation and keep it within the bounds of propriety and 
common sense."—Little Rock v. North Little Rock, 72 
Ark. 195, 79 S. W. 785. 

These expressions are in accord with the course of 
construction and operation of statutes. Citation of au-
thority to reinforce such canons would be cumulative. 

For the moment we suspend discussion of the state's 
right to purchase its bonds, and will turn our attention 
to § 19 of the act, wherein it is provided : 

"The State Investment Board is further authorized 
and empowered to borrow money from a bank, trust com-
pany, or any other lending agency, or from any federal 
agency and secure the payment of the same by pledging 
the bonds, or any portion thereof, purchased under the 
provisions of § 10 of this act. Such money so borrowed 
shall be used to purchase bonds in the manner and of 
the kind and character described in said § 10, and the
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bonds so purchased by the board • may •be pledged as 
herein provided for borrowing more money with which 
to purchase additional bonds and such operation of bor-
rowing money, pledging bonds as security for money bor-
rowed and purchasing additional bonds may be repeated 
from time to time as in the discretion of the Board may 
seem advisable.	• 
• "No money shall be borrowed at a greater rate of 
interest than the lowest rate of interest drawn by any 
of the bonds so pledged,' and no money shall be so bor-
rowed for a greater length of time than six months, but 
loans may . be renewed from time to time with the smile 
or like security and for the same length of time as the 
original loan. Interest may be paid on the money thus 
borrowed out of interest payments on the ,bonds so 
pledged. At no time shall the money so borrowed exceed 
the principal of bonds pledged, and no evidences of debt 
or pledges of securities under this section shall be con-
strued as increasing the state's existing outstanding in-
debtedness. For the purposes of this section there is 
hereby appropriated for the use of tbe State Investment 
Board the sum of $6,000,000." . 
. Here the Board is empowered to invest and reinvest. 
Assuming that under authority of § 10, the state acquires-
$4,000,000 of bonds : the Board may take these securities 
and pledge them for additional funds. The language used 
is that the Board may "borrow," and that ". . . such 
money so borrowed shall be used to purchase bonds in 
the manner and of the kind and character described in 
§ 10." 

With $4,000,000 of bonds representing money paid 
from state fund balances in making purchases (kit the-
oretically held in the treasury in substitution) the Board 
may borrow from a bank, trust company, or Other lend-
ing agency, and execute the state's promise of repay-
ment. The promise is redeemable in not more than six 
months, but ". . . loans may be renewed from time 
to time with the same br like security and for the same 
length of time as the original loan." 

The difficulty here encountered is twofold: If the 
Board pledges $4,000,000 of bonds for $3,500,000 of new
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money [a purely arbitrary figure adapted to this opin-
ion], the new money must be deposited in the treasury, 
and it is subject to use in buying more bonds. But the 
treasury, in the first instance, [if we assume the lending 
agency will require margins in bonds in excess of loans, 
and if we further assume the bonds were purchased at 
approximate par] will have paid out $4,000,000, and 
when the treasurer parts with such bonds he receives 
only that percentage the lending agency is willing to 
advance. 

In the case of a $4,000,000 bond hypothecation for 
an assumed $3,500,000 loan of new money, there would 
be a shortage of $500,000 in the treasurer's accounts. 
This condition is not sterilized by language of. § 10 that 
the trust created in the bonds is ". . . subject only 
to the right to hypothecate, sell or exchange such bonds •

 under the provisions of this act." 
If it be urged that no such shortage in fact exists ; 

that the primary bonds, are still constructively in the 
treasurer's custody (but pledged for $3,500,000 new 
money), the contradiction is that under its pledge the 
lender has a right to sell if the state fails to repay the 
loan. From proceeds the lender may first reimburse 
itself. 

The pyramiding process under § 19 may go on in-
definitely but for the limitation of the appropriation to 
$6,000,000. The result would be that as an incident to 
each transaction there will be an increase of the treas-
urer's contingent loss on the initial venture—this to con-
tinue as long as new money acquired from time to time 
does not equal the purchase price of the pledged bonds. 

We now return to a consideration of the status of 
bonds purchased under authority of § 10. 

Accepting, as we do, the theory that when bonds are 
treated as cash the constitutional prohibition against di-
version will not have been violated if highway revenues 
dedicated under act 11 of 1934, and the common school 
funds, are excluded from use, this theory becomes a fan-
tasy if the board may eause the bonds to be taken from 
the treasury without substituting an equivalent—either 
cash, or par value * securities of acceptable character.
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We know that common school funds, and other funds 
which under the organic law cannot be taken for alien 
purposes, are included in the average daily balances re-
ferred to in § 11. We know that highway revenues, here-
tofore in effect declared to be trust funds, are a part of 
the balanees from which the $4,000,000 annronriation is 
made, because it is enacted that ". . . all moneys col-
lected and paid into the state treasury shall, for the pur-
pose of this act, be deemed to be revenues available for 
investment." Nothing is excepted. 

But we must not assume that mere availability of 
the appropriation will cause the Board to utilize high-
way trust funds in the purchase of bonds, nor that the 
Board will take from the school fund moneys constitu-
tionally protected. 

By act 11 of 1934 the state assumed definite obliga-
tions in exchange for considerations agreed upon. The 
act is too voluminous to be analyzed here ; but certainly 
it contains commitments in respect of funds which clothe 
such funds with the attributes of a trust. 

If it be urged that the power of a state to violate its 
trust is inherent in the General Assembly (though the 
obligations of the contract cannot be impaired), the an-
swer is that the Legislature has no power to divert a fund 
after the tax has been levied and the money collected, 
and, as Judge HART said in the Collins-Humphrey Case, 
"transfer it to another and separate purpose." The 
1934 refunding law enumerates the purposes for which 
highway revenues may be used, and by affirmative dec-
laration excludes all other uses. To permit use of high-
way funds in buying bonds (including highway bonds) in 
a manner contrary to the refunding law would violate the 
obligations incurred when the state guaranteed that such 

9 The last paragraph of § 2 of act 11 of 1934 is: "The transfer 
or appropriation of any money from the State Highway Fund, or from 
the State Highway Revenues, or of any funds arising from motor 
vehicle licenses, fees or taxes, or from taxes on gasoline, to or for 
any purpose other than as specified in this act, and expenses of col-
lection, shall be deemed to be an immediate default on the part of the 
State with respect to the obligations authorized to be issued here-
under."
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revenues would be kept intact within certain created 
accountg. 

However, there are available funds for the Board's 
utilization, and the enactment is not invalid per se. We 
hold, therefore, that the Board may proceed under the 
plan of § 10 and purchase bonds with $4,000,000, or take 
for such purpose a sum not in excess of 50 per cent. of the 
balances as defined, exclusive of the school and highway 
revenues as herein identified. 

Sixth—Sections 10 and 19 in Conflict.—As has here-
tofore been shown, bonds purchased from "state fund 
balances" shall be held in trust. When bonds are pledged 
to lending agencies the trust is violated because the lend-
er has authority to sell the collateral; and this is true 
notwithstanding express authority under the act to make 
the pledge. Possession and dispossession cannot concur-
rently exist.	• 

If loans should be made on notes or other forms of 
promise executed by the Board, the created status is that 
of borrower and lender, the primary obligation being 
the state's promise to pay, the collateral being secondary 
to the promise. For bookkeeping purposes, the debt of 
the state has been increased to the extent of the note or 
notes—and in fact, these new obligations are bonds with-
in accepted definitions. The lender cannot sue the state, 
but the state may legally give its promise unless the par-
ticular promise is prohibited by the organic law. If the 
promise is broken, obligations of the contract remain, but 
without facility of enforcement. The trust fund, then, 
is in reality all the lender may administer upon in the 
event of state default. 

But Amendment 20 says the state shall issue no 
bonds or other evidence of indebtedness pledging the 
faith and credit of the state "or any of its revenues for 
any purpose whatsoever." 

If money is taken from state fund balances and in-
vested in bonds in trust, and if these bonds are cash 
items in substitution of the actual money, and if the 
state cannot pledge (for new debt purposes) "any of its 
revenues for any purpose whatsoever," and if a note or 
promise executed by the Board is a bond—then how can
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it be said that revenues of the state are not being pledged 
in a manner contrary to the purposes of Amendment 20? 

Seventh—The Appropriation of $5,000.—Section 18 
carries an appropriation of $5,000 from the State Sink-
ing Fund for the biennial period ending June 30, 1941, 
". - for the nurnose of Davinir for legal notices, 
printing and lithographing bonds, approving opinions, 
and for all other expenses incidental to carrying out the 
provisions of [the] act." 

This is not an omnibus appropriation of the kind 
prohibited by § 30 of art. 5 of the Constitution. The 
money is made available to the Board for payment of nec-
essary expenses, but these expenses must not include sal-
aries and fees. In order to pay salaries and fees there 
must have been compliance with § 4 of art. 16 of the Con-
stitution, which provides : " The General Assembly shall 
fix the salaries and fees of all officers of the state, and 
no greater salary or fee than that fixed by law shall be 
paid to any officer, employee, or other person; . . . 
and the number and salaries of the clerks and employees 
of the different departments of the state shall be fixed 
by law." 10 

Eighth—Bonds Not to Be Cancelled.--While ordi-
narily a purchase by the state of its own bonds would 
have the effect of cancellation, it is within the power of 
the Legislature to permit such bonds to be bought and 
held in trust (as the act provides) for the benefit of the 
several funds from which purchase money is taken. There 
is at least the fiction of an existing indebtedness. If pur-
chase did, in fact, effect cancellation, then to that extent 
the state's debt would be reduced. If after cancellation 
the bond should be sold, the state's debt would be in-
creased. Since there is no cancellation, but merely an 
acquirement in trust, we think the Legislature did not 
transcend its authority in declaring the policy. 

The decree is modified to conform to this opinion, 
and as so modified it is affirmed. 

SMITH, MEHAFFY and MCHANEY, JJ., dissent as to 
m odification. 

to Nixon v. Allen, 150 Ark. 244, 234 S. W. 45; Pulaski County V. 
Caple, 191 Ark. 340, 86 S. W. 2d 4.


