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WHITMORE V. MC CARROLL, COMMISSIONER OF REVENUES. 

4-5465	 128 S. W. 2d 244

Opinion delivered May 8, 1939. 

LICENSES-INTOXICATING LIQUORS-CANCELLATION OF PERMIT TO SELL.- 
Under the statute fixing the license for the right to export intoxi-
cating liquor at 60 cts. per case and the right to sell for domestic 
use at a much higher figure, evidence showing that appellants 
some of whom had retail licenses and one of whom had an export 
license were using the latter to enable them to make local sales on 
his export license without having paid the much higher rate for 
retail license justified the Commissioner of Revenues in cancel-
ing the permits issued to appellants. Acts 108 and 109 of 1935 
and act 18 of the Acts of 1938.
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Appeal from Pulaski Chancery Court; Frank H. 
Dodge, Chancellor ; affirmed. 

Linwood L. Brickhouse and Wits Davis, for appel-
lant.

Lester M. Ponder and Frank Pace, Jr., for appellee. 
HUMPHREYS, J. Appellants were each engaged in the 

retail liquor business in West Memphis, Arkansas, under 
retail domestic licenses issued to each in June, 1938, and, 
in addition, appellant G. G-. Whitmore had a permit or 
license, issued on the same date, to do a retail export bus-
iness. The licenses or permits were issued to them under 
acts 108 and 109 of the Acts of 1935 to do a domestic re-
tail liquor business, and a license or permit was also is-
sued to G. G. Whitmore to do a retail export liquor busi-
ness by Z. M. McCarroll, Commissioner of Revenues of 
the state. In order to do an export business, the licensee 
was required to pay a tax of only 60 cents a case on liq-
uor he exported, whereas a much larger tax was imposed 
on liquor for consumption in the state. Charges were 
preferred against all the appellants for selling liquor in 
case lots for consumption in the state on which the ex-
port tax only was paid, without paying the higher retail 
tax. They appeared in response to a citation before the 
Revenue Commissioner at Little Rock, where the cause 
was heard upon testimony introduced, from which the 
Commissioner found that appellants had violated acts 108 
and 109 of the Acts of 1935 and act 18 of the Acts of 1938, 
and their licenses were revoked. Appellants took an ap-
peal to the chancery court of Pulaski county, and ob-
tained a temporary injunction against the Commissioner 
pending the appeal. On the 8th day of December, 1938, 
the chancellor heard the case, sustained the finding and 
action of the commissioner, and dissolved the injunc-
tion, and from this decree three of the appellants have 
duly prosecuted an appeal to this court. 

There is ample testimony in the record to show that 
appellants were selling liquor for consumption in the 
state by paying only the sixty cents tax on case lots, in-
stead of paying the regular tax required under said acts. 
The evidence shows that when a purchaser applied for a
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case or more of liquor to W. H. Turner or R. E. Stevens 
at their respective places of business, they would tele-
phone to G. G. Whitmore at his place of business to send 
over a case or more of liquor, which he would do, and they 
or each of them would collect for same in their respective 
stores and later pay same to G. G. Whitmore, and that• 
the case or cases sent over had stamped or written on 
them "For Export." In other words, by an arrange-
ment between them, they sold liquor to customers upon 
which the export tax only had been paid for consumption 
in the state without paying the higher tax. All of them 
were implicated in the sale whereby the state was de-
prived of the taxes it should have received. 

Appellants contend that act 18 of the Acts of 1938 
does not provide that the Revenue Commissioner may 
cancel the license or permit for violating said statutes. 

The following provision is contained in subdivision 
"D" of § 5 of said act : "And it shall be the duty of the 
Commissioner of Revenues to revoke the license of any 
retail liquor dealer within ten days after it shall be 
known to said Commissioner of Revenues that said liq-
uor dealer has in any way violated the terms of this act or 
the rules and regulations prescribed under this act." 

The following provision also appears in said act 18 : 
" The Commissioner of Revenues shall have the power 
to make and publish reasonable rules and regulations for 
the enforcement of the provisions of this act and the col-
lection of the revenues thereunder." 

The following provision also appears in said act 
18 : "Violation by any wholesale or retail dealer or man-
ufacturer of the provisions of act No. 18 of the Special 
Session of the Fifty-first General Asseinbly, or the reg-
ulations of the Commissioner of Revenues promulgated 
pursuant thereto, shall be cause for revocation by the 
Commissioner of such wholesale or retail dealer's or 
manufacturer 's permit." 

No contention is made that acts 108 and 109 of the 
Acts of 1935 do not provide for the cancellation of li-
censes for violating the acts or regulations made by the 
Commissioner. The contention is made, however, that
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the Commissioner cannot cancel the licenses unless the 
licensee or licensees has or have • een first convicted 
through prosecution in the courts for violating the 
statutes. 

If this constuction were placed upon the acts, a li-
censee er licensees might, by anntiminnees or appeals in 
the courts, prevent the cancellation of their licenses dur-
ing the period for which they were issued. This court said 
in the case of Blum v. Ford, Commissioner, 194 Ark. 393, 
107 S. W. 2d 340, that "This act charges the Commis-
sioner of Revenues with the enforcement and adminis-
tration of the act, and if he lmows or discovers by inves-
tigation that the law is being violated by the persons hav-
ing a permit, he not only has the authority, but it is his 
'duty to revoke or cancel the permit. . . . Selling 
beer is a privilege, and not a right, and the state has an 
absolute right to control it or require the Commissioner 
of Revenues to administer the act and enforce it, and if 
necessary to accomplish these purposes, he may cancel or 
revoke a permit that has been issued. The state has au-
thority at any time to revoke a license to sell liquor be-
cause it is a mere privilege and in no sense a contract 
right. It is a privilege to do what could not be lawfully 
done without the permit, and the permit or license is a 
matter, not of right, but, as stated in R. C. L., 'purely of 
legislative grace,' and may be extended, limited or denied 
without violating any constitutional right." 

No error appearing the decree is affirmed.


