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STARRETT v. ANDREWS. 

4-5015


Opinion delivered April 11, 1938. 

1. mANDAmUS—ELECTION COMMISSIONERS.—The duties of election 
commissioners are ordinarily ministerial, and there is little dis-
cretion that they may exercise in the discharge thereof. 

2. ELECTIONS.—An elector may not vote on some question not legally 
presented for the consideration of the eleetors, and then insist 
on the right to have his vote counted and the result proclaimed 
as having determined the proposition on which he, perhaps alone, 
voted. 

3. ELECTIONS—SPECIAL ELF-CTIONS.—Citizens are not required to take 
notice that at a special election to be held for the election of a 
United States senator a special issue, such as whether they shall 
have in the county a county road commission, will be presented 
for their consideration. 

4. ELEcnoNs—NoncE.—Where an election is advertised as required 
by law, notice is imputed to the electors, and the number of votes 

'• cast on the proposition presented is not vital. 
5." ELECTIONS—PROCLAMATION OF SHERIFF.—The proclamation of the 

sheriff of a special election published nine days before the date 
on which the election is to be held does not meet the require-
ments of the law (Pope's Dig., § 4672) providing for at least 
ten days' notice thereof. 

6. ELECTIONS—ADVERTISEMENT—NUMBER OF VOTES CAST ON QUESTION. 
—Where, at a special election held for the purpose of electing a 
United States senator, 883 votes were cast in the county and only 
97 votes were cast on the question of whether the county should 
adopt the law providing for a county road commission which was 
advertised for nine days only by publication in a county paper, 
held that there was no election held on the latter question, since
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it was not advertised as required by Pope!.s Dig., §§ 4672, 4673 
and 4675. 

Appeal from Nevada Circuit Court; Dexter Bush, 
Judge ; affirmed. 

McRae & Tompkins, for appellant. 
Bush & Bush, foy appellees. - 
BAKER, J. The complaint in the circuit court alleged 

that the county judge of Nevada county had made an 
order on the 5th day of October granting the prayer of 
a petition signed by more than one hundred citizens of 
that county to call an election, as provided by act 138 of 
the General Assembly approved March 14, 1929, to de-
termine whether said act 138 should be put in force in 
said county. 

Said act provides for organization of County Road 
CoMmission, which should take charge of and maintain 
the roads in said counties as might by election adopt the 
provisions thereof. The act provided the election should 
be "For County Road Commission" and "Against 
County Road Commission." See § 19 of said Act. 

It is alleged that the election was duly advertised 
and held on October 18, -1937, the date on which there 
was a special election for the election of a United States 
Senator and for other officers in many of the counties of 
the state. It was also alleged there was a large major-
ity of the legal votes cast for the proposition and that 
the returns of the election were duly certified by the elec-
tion judges and clerks to the county election commission-
ers and that the commissioners arbitrarily, without right 
and in violation of plain duty refused to certify the re-
sults of the election to the quorum couit as required by 
said act. The prayer was for a writ of mandamus re-
quiring the commissioners to certify the vote according 
to law. 

The election commissioners filed an answer setting 
up that the order of the county judge was not filed in 
sufficient time for them to give notice of the election, and 
that proper notice was not given. They alleged further 
that the great body of the electors of Nevada county 
were not, and could not have been apprised of the fact
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that an election had been ordered by the county judge 
after the order was filed with them. 

There was also an intervention filed by the road over-
seers of that county, in which they alleged the fact that 
there was no notice . given by the sheriff as provided in 
§§ 4672 and 4673 of Pope's Digest, and that no notice was 
given by election commissioners as provided in § 4675 of 
Pope's Digest. That the ballot was not printed with 
"For County Road Commission" and "Against County 
Road Commission," thereon. That there was in effect 
no election and that such ballots as may have been writ-
ten or stamped for or against the proposition were void. 
They also pleaded the fact that they had been elected to 
the office which they held, and the act, if put in force, 
would abolish the office of road overseer without notice. 

The evidence upon which the case was submitted for 
trial is not elaborate. There was first a stipulation of 
counsel that the county court made, on October 5, the 
order for the election. A certified copy of said order for 
the election was duly offered in evidence. This order was 
delivered -63 the . Nevada county election commissioners 
.on . the 8th day of October. The board . of election cora-
rdiSsioners held a meeting to make necessary arrange-
Ments . fof'the special election on the 9th day of October, 
but did not' arrange to have printed on the ballot "For 
County Road Commission" and "Against County Road 
CommiSsion." It Is also stipUlated :that the total vote 
cast for -United States Senator in that . county was 883, 
.and the total number of votes cast on this matter was 
97, .only one of which was a negative vote. 
• In this stipulation there was set out the townships 
of the county. Of the 16 voting precincts ballots were 
cast in but six on this. proposition. In the other ten 
there was not a vote. 

It is also stipulated that the only notice of the elec-
tion given by the sheriff was made by publication in the 
papers of the proclamation of the election and the mere 
delivery of the election supplies to the election officials 
for the various precincts. That no other notices than 
these were given. A copy of the proclamation by the
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sheriff "was published in the PrescOtt Daily News.on 
October 6th, 1937, and the Nevada County News, a week-
ly, on October-7, 1937, and in the Nevada County Pica-
yune on October 7th, 1.937, and that these two newspapers 
are the only two newspapers published in the county and 
in general circulation in the county." 

In addition to this stipulation the deputy sheriff 
testified that he delivered the election supplies at the 
several voting precincts, but that he put up no notices in 
these precincts at any time. • The sheriff testified no no-
tices were put up, but he did publish a proclamation of 
the election, which proclamation provided for the elec-
tion upon this question as follows : "also on the ques-
tion of County Road Commission of Nevada County." 
The secretary of the election commission testified that 
the commission posted no notices at the court house door 
and did not put the question of "For or against County 
Road Commission" on the ballot. It was . also testified 
by others that there was no submission of the question 
by putting the same upon the ballot. Some witnesses tes-
tified that they had no notice and there were some others • 
who did not observe the proclamation regarding it in 
the papers. This was substantially all the testimony. The 
court denied the prayer of the petition for writ of man-
damus and it is from that judgment of the court that 
thiS appeal comes. 

We think the real question is whether there was an 
election in Nevada county on the proposition of the 
county road commission. It is argued, however, by ap-
pellant that since some of the electors voted for and 
against the proposition that it was the duty of the elec-
tion commissioners to declare the result, and that they 
had no discretion whereby they might do otherwise, that 
if the election was void for any reason this fact 
could only be determined by a court of competent juris-
diction. With this proposition of law we really have no 
controversy. .However, there are some matters so ap-
parent that an election commission in the discharge of 
the plainest of duties need not be mistaken.
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Let it be stated that ordinary duties of the election. 
commissioners are ministerial. There is little, if any, 
discretion they may exercise in any matter properly com-
ing before them in the discharge of their duties. That 
does not mean, however, that an elector may vote upon 
some question by marking ,his ballot to that effect and 
that he will then have a right to insist that his vote be 
counted .or reported and the result thereof be proclaimed 
as having determined or settled the proposition upon 
which he alone voted. In a recent case, the very question 
submitted here was before us for consideration. We held 
in that case that the court considering the matter might 
determine whether an election was actually held and if 
so what issues were properly or legally presented for 
consideration of the electors. Priest. v. Mack, 194 
Ark. 788, 109 S. W. 2d 665. 

But this, question as noW presented by appellant was 
merged in one more important, and controlling here as 
the real issue presented and tried in the circuit court. 
Was there an election held as provided for by § 19 of 
said act 138? This matter presented in a proper tribunal 
when determined settled other questions more nearly 
incidental. We think the vital question to be determined 
is whether an election upon this issue was held. Let it 
be remembered that the order of the county court was 
that this election should be had on October 18 at the 
special election called particularly to elect a United 
States Senator. It will not follow as a necessary con-
clusion that citizens who knew of this special election 
were required to take notice that some special issue such 
as this one would be presented. Had it been at the time 
of a general election, when questions and propositions 
properly to be presented to the people might be expected, 
then a test might not be how many or how few votes were 
received in regard to any such proposition, because of 
the fact that a small number voting for or against a prop-
osition would most probably indicate only a lack of in-
terest. On the other hand, if the election had been duly 
advertised as required by law, and not merely by notice 
published in a. newspaper, then, in that event, notice
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would be imputed to the electors and the number of votes 
cast upon any proposition however small would not be 
so vital as we are compelled to regard them in this in-
stance. 

In this case 96 votes were cast for the proposition, 
one against it. We have already stated above that the 
sheriff's proclamation was made in regard to tbis mat-
ter. Section 4672 of Pope!s Digest provides that at least 
ten days before the holding of any special election the 
sheriff shall give notice by proclamation throughout the 
county of the time and places of holding such election, 
and the officers to be elected at such time. And the fol-
lowing §, 4673 of Pope's Digest, provides that "a copy 
of such proclamation shall be set up at each of the places 
fixed for holding such election and two or more of the 
most public places in each township, and publish the 
same .in a newspaper, if one be published in the county." 
This was not done. 

Section 4675 of Pope's Digest provides also that 
"the commissioners of each county shall make publica-
tion of all other questions required by law to be sub-
mitted to the electors by posting a.list thereof at the door 
of the courthouse at least ten days before the day of 
election." This was not done. This matter was not sub-
mitted to the election commissioners until October 8, 
when a copy was delivered to the' secretary and a meet-
ing was held on the 9th, which was only nine days be-
fore the election, and then no effort was made to com-
ply with this requirement of the law. There was not 
even the notice that might have been implied by prop-
erly putting the question upon the ballots. 

This court held, however, in the Faulkner county sal-
ary act case that the failure of the election commission-
ers to place upon the ballot proper questions to be voted 
upon when they should have been placed thereon, would 
not make the election invalid and that an affirmative vote 
would adopt the question although it had been omitted 
from the ballot. Beene v. Hutto, 192 Ark. 848, 96 S. W. 
2d 485.
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Appellant insists that under the authority of a. stock 
law case, Whitaker v. Mitchell, 179 Ark. 993, 18 S. W. 
2d 1026, the question of notice is unimportant inas-
much as there was a proclamation by the sheriff. But 
that conclusion cannot be reached from the case cited 
because that election was held at the same time as the 
general election and there were practically as many votes 
upon this question as upon any other question or candi-
date voted for at that election, hence, in that case, the 
matter of advertising became unimportant for the rea-
son -that the election itself established the fact of notice 
to electors.	 • 

But the necessity of notice appears from conclusion 
reached by this court in the case of Wheat v. Smith, 50 
Ark. 266, 7 S. W. 161, cited and discussed in Whitaker 
v. Mitchell, supra. This was a special election to fill , a 
vacancy in tbe office of the circuit clerk. Chief Justice 
COCKRILL, speaking for the court said: "When a special 
election to fill a vacancy is ordered, there is no presump-
tion that the . voters know the date fixed by the writ of 
election, and they must be informed of it. But the estab-
lished rule is that the particular form and manner 
pointed out by the statute for giving notice are not es-
sential. Actual notice to the great body of voters is suf-
ficient. The question in such cases is whether the want 
of statutory notice has resulted in depriving sufficient of 
the electors of the oppo-rtunity to exercise their franchise, 
to change the result of the election." 

If the number of votes upon the matter in issue was 
such as to indicate that electors generally had notice of 
the matter involved we would hold the statutory notices 
relatively unimportant. This would be in accord with 
the announcements in Whitaker v. Mitchell, supra; Wheat 
v. Smith, supra, and Beene v. Hutto, supra. On the 
other hand had proper notices as required by law been 
given we would have been impelled to hold there had 
been an election. There is .nothing in this case from 
which notice may reasonably be presumed. 

The conclusion must be that since less than one-
eighth of the electors voted upon this question it was not
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known to be a matter submitted for decision by ballot be-
cause not properly advertised. The question, therefore, 
of whether there was an election in Nevada county upon 
this proposition was one of mixed fact and law properly 
to be determined by the trial court and the finding of 
fact is sustained by substantial evidence. We are per-
suaded the judgment was correct. Affirmed.


