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Corumsia Corron O CompaNy v. CHAFFIN.
4-4990
Opinion delivered March 28, 1938.

1. CORPORATIONS—SUBSCRIPTION FOR STOCK.—When C. now deceased,
and the other directors and stockholders subscribed for and agreed
to take stock in the reorganized corporation in lieu and in pay-
ment of the notes the corporation owed them, they became stock-
holders in the reorganized company, and liable on their subscrip-
tions when and if approved by the stockholders at a meeting
called for that purpose, which approval related back to and
became effective as of the date on which the stock subscription
was signed, and bound all who signed it to exchange their shares
in the reorganized corporation for the notes they held against
the original corporation, releasing all indorsers on such rotes,

2. CORPORATIONS—BILLS AND NOTES.—In an action by appellee as ad-
ministrator of the estate of C., deceased, on a promissory note of
the corporation in which C. was a director and stockholder, ap-
pellee was not permitted, after C. and other directors and stock-
holders had, by mutual stock subscription agreements to take
stock in the reorganized company by which they agreed to ex-
change stock for the notes they held against the original company,
to recover, since that would be to permit C.’s estate to profit by
the contract and then recover on the note which was indorsed by
his co-directors and co-stockholders.

Appeal from Columbia Circuit Court; L. S. Briit,
Judge ; reversed. '

J. L. Davis, Wade Kitchens and Wade Kitchens, Jr.,
for appellants.

“Marsh & Marsh, for appellee.

Humpareys, J. This is an appeal from a Judgment
for $647.10 w1th 8 per cent. interest from September 10,
1936, until paid, rendered in the circuit court of Columbia
county in favor of appellee, who was the administrator of
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the estate of S. D. Chaffin, deceased, against appellants
on a note executed by appellant, Columbia Cotton. Oil
Company, to S. D. Chaffin, for borrowed money, and
which was indorsed by the other appellants, J. O. Hutch-
eson, J. W. Barrow, J. L. Davis, H. P. Carrington, C. R.
Hutcheson, W. H. Warnock, T. H. Westbrook, Henry
Rushton, J. A. W. Souter, T. S. Grayson and Wade
Kitchens. -

Two notes were executed by appellants to S. D. Chaf-
fin, one for $500 and the other for $1,000, for borrowed
money. The judgment appealed from in this suit was
based on the $500 note. A suit on the $1,000 note is pend-
ing in said court, and the decision on this appeal will
. settle that case as the issues in the two cases are the same.

An answer was filed to the complaint of appellee by
appellants admitting the execution of the note, but deny-
ing liability thereon under and by virtue of the mutual
subseription for stock in the reorganized corporation by
appellants, S. D. Chaffin and other stockholders, which
appellants say amounted to a. payment of the note and
which they are entitled to offset stock issued in the re- .
organized corporatlon equal to the amount due on the
note.

The defense interposed to a recovery on said note
is set forth in the amended answer in the following
language:. . -

““Third. That June 6, 1934, at a regular meeting of
the duectors of Columbia Cotton 0Oil Company a resolu-
tion was presented and passed authorizing president and
secretary to prepare a resolution for reorganization of
Columbia Cotton Oil Company and submit same to a
called meeting of the directors; a copy of the minutes
of said meeting being hereto attached, marked exhibit
‘A’ and made a part-hereof; that June 13, 1934, in pur-
suance of the call of president of Columbia Cotton Oil
Company, a special meeting of directors of Columbia Cot-
ton Oil Company was held, and resolution presented to
submit-an amendment to charter of Columbia Cotton Oil
Company to stockholders, to be held August 15, 1934; a
copy of said resoliition, amendment and proceedings had
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on ‘that date being hereto attached, marked exhibit ‘B’
and made a part hereof '

- ““Fourth. That July 2, ]934 there was held a reg-
ulai annual stockholders meeting of Columbia Cotton Oil:
Company, and at said meeting a resolution was offered,
recommended and adopted indorsincr and approving an-
améndment to articles of 1n001p01at10n of Columbia Cot-
ton Oil Company so that the capital stock of the company
should consist of 9,500 shares no_ par value common-stock
and 1,500 shares six per cent. preferred, cumulative stock
of :par value of $100 per share, dividends on said pre-
ferred stock to be paid annually, and stockholders of rec-
- ord:on 15th day of August, 1934, to receive common stock
of -ho par value in amounts equal to number of shares
held;. a copy of said proceedings is hereto attached,
marked exhibit ‘C’ and made a part hereof.

- “‘Fifth. That August 15,1934, in pursuance of notice,
duly given to stockholders of Columbia Cotton Oil Com-
pany, the stockholders of said company met and a resolu-
tion providing for an amendment to articles of incorpo-
ration was unanimously adopted; a copy of the proceed-
ings-of said stockholders’ meeting is hereto attached,
marked exhibit ‘D’ and made a part hereof. :

#‘Sixth. That during year 1934 and thereafter, Co-
lumbia Cotton Oil Company was quite heavily mdebted'
and particularly to numerous of its directors and stock-
holders; that this condition was due to the depression
beoqnmng in 1929 and drouth of 1930, and restriction of
growing of cotton thereafter; and dlrectors of said Co-
lumbia Cotton Oil Company, including said S. D. Chaf-
fin, were indorsers on many thousands of dollars paper
due by Columbia Cotton Oil Company; that it was to the
interest of the stockholders of said company to 1eorgan1ze
said company, and give its stock, as referred to in the
foregoing amendment to articles of incorporation, in pay-
ment ‘of the indebtedness due by said company to its
various stockholders; including said S. D. Chaffin; that
said -stockholders mutually agreed on this plan, and to
that end agreed to accept preferred stock together with
common stock in an-amount equal to the indebtedness due
each of said stockholders; that said S. D. Chaffin was a
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stockholder and creditor of said Columbia Cotton Oil
Company in the same manner as other directors, stock-
holders or creditors; that S. D. Chaffin, as an induce-
ment to other creditor stockholders, agreed to subseribe
for an amount of stock, preferred and no par value com-
mon stock, stich as might be authorized by an amendment
to charter of said company.

¢‘SQeventh. That said S. D. Chaffin was a creditor of
Columbia Cotton Oil Company in principal sum of $1,500,
as evidenced by two notes, and subscribed for said stock
in pursuance of said mutual agreement in. amount equal
to the indebtedness due by said Columbia Cotton Oil Com-
pany to him, said S. D. Chaffin; that said S. D. Chaffin,
as a director, had indorsed the notes of all the other
stockholder creditors to the extent of more than $75,000,
and it was to the interest of said S. D. Chaffin to be re-
lieved from said indorsements to his co-stockholder cred-
itors, and along with said co-creditor stockholders, in
writing, subscribed for seventeen shares of $1,700 worth
* of said preferred and no par value common stock of Co-
Jumbia Cotton Oil Company in settlement of the indebted- -
ness due to him; that in pursuance of the mutual agree-
ment and said stock subseription, which was duly signed
by all other stockholder creditors, the articles of incor-
poration were amended, and preferred and no par value
common stock were issued, but, at the time of issuance,
said S. D. Chaffin had deceased; that Columbia Cotton
0il Company issued $1,700 of its preferred, cumulative,
six per cent. stock together with seventeen shares of no
par value common stock as soon as same could be issued,
~ and same were tendered to plaintiff as administrator of
estate of said S. D. Chaffin, deceased, but he refused and
now refuses to accept same, and defendant, Columbia Cot-
ton Oil Company, holds same subject to his orders.

“Eighth. That the subscription, issnance and ten-
dering of said stock, as per mutual agreement had be-
tween co-creditor stockholders, directors, settled all the
indebtedness due to said S. D. Chaffin, and nothing is due
his estate;a copy of the stock subscription signed by said
S. D. Chaffin and the creditor stockholders of Columbia
Cotton Oil Company is hereto attached, marked exhibit
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‘K’ and made a part hereof ; that-all the other co-creditor
stockholders complied with thelr subscmptlon agreement
and accepted the stock as subseribed for in settlement of
the debts due by the company to each of them, and said
subseription by S. D. Chaffin and issuance of said stock
was a complete satisfaction of the indebtedness due him.
“‘Ninth. That Columbia Cotton Oil Company renews
and continues its-tender of said stock to plaintiff.
““Tenth. That said S. D. Chaffin, a director and
stockholder of Columbia Cotton. Oil Companv along with
other directors of said company, was indorser of more
than $100,000 of notes of said company, which notes said
company could not pay and which notes and other obliga-
tions the assets of said company were insufficient to pay;
that said S. D. Chaffin, as one of the directors, partici- .
pated in the above plan of settlement of debts due stock-
holders and directors by the company by subscription
for new stock to be issued by the company; that his co-
stockholder creditors and co-director creditors of said
company were induced by the acts aforesaid of said S. D.
Chaffin to subscribe for stock, as he did, in settlement of
the respective notes to them due.by said company; that,
as aforesaid, his co-stockholders and co-directors carried
out their subscription agreement for settlement of the
notes due them, and accepted the stock as soon as issued,
and thereby relieved said S. D. Chaffin and his estate as
an indorser of their notes; that his co-stockholders and
vo-directors of the companv, in good faith, relied upon
his subscription of stock to relieve them on hlS notes here-
in sued upon; that in doing so they made sacrifices for
the benefit of said S. D. Chaffin as such indorser and for
the company in which he was a director and stockholder;
that defendants acted in good faith; that S. D. Chaffin -
. was solvent, and if he had not favored plan of settlement
of what was due him by the company, he would have been
held liable for all the company’s notes; that by his acts
as a director and promoting the plan by subseribing for
the stock and inducing the other co-director and co-stock-
holder creditors to make sacrifices, he procured his re-
tease from liability to his oo—director'and co-stockholder
creditors, and by this suit his estate now seeks an advan-
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tage by trying to hold his associates liable to him and his
estate; that his acts, if the company be. held:liable and
if his co-directors be held liable on the noté sued.upon,
will result in injury to his company and an unfair advan-
tage of his associates; that the stock plan aforesaid would
not have been entered into without subscription for stock
by all co-director and co-stockholder creditors; that his
company was put to considerable and great expense in
reorganizing, amending its charter and issuing the new
stock subscribed for; that the stock subseribed for was
procured for S. D. Chaffin and his estate, and issued as
soon as was reasonably practical; that, as above stated,
the other subscribers for stock accepted their stock.as
soon as it could be-issued and surrendered their notes;
that the co-directors of said S. D. Chaffin and his com-
pany relied upon his subscription for stock and his aects
aforesaid, made the sacrifices aforesaid, and S. D. Chat-
fin was, and plaintiff is and should be estopped to take
undue advantage of his acts, of his associates and his
company to the disadvantage of his co-directors for all
were acting mutually together to try and save the com-
pany and said S. D. Chaffin from bankruptey, and these
defendants plead estoppel.
= ‘‘HEleventh. That due to drouth, the depression and
curtailment of cotton acreage, neither said company nor
its directors, including said S. D. Chaffin, indorsers of
more- than $100;000 of the notes of said company, and
without regard to other:indebtedness of said company
aggregating more-than the assets of said company, were
able financially to. pay said notes at the time or at any
other time;-that without some mutunal and satisfactory
agreement and plan to care for those debts, the company
- and its directors, including said S. D. Chaffin, would have
been. financially ruined as well as the stockholders; that,
as-stated, the company at the time owed other large in-
debtedness on the open market which it was unable to
pay. . - R , 4
2. “Twelfth. That in addition to-the plea of estoppel,
these defendants plead that plan and settlement of said
notes indorsed by .all of the directors and by said S. D:
Chaffin, in.part originated and. participated in by said
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S. D. Chaffin, was a mutual satisfaction and compromise
for valuable consideration of indebtedness due each of
the directors and various creditor stockholders by the
directors and the company, and should be sustained.
Therefore, these defendants plead that the acts aforesaid
of said-S. D. Chaffin constitute a compromise and settle-
ment of notes herein sued upon.”’’ .

Exhibits A, B, ¢“(C,” “D,” and ‘““E’’ to the
amended answer are the proceedings had and done by
the directors and stockholders in the reorganization of
the corporation. Kxhibit ““E’’ to the amended answer
was the original subscription to the new stock by a large
number of the directors. and stockholders in the corpora-
tion as it existed before the reorganization and is in the
following words:

‘‘Stock Subscription

‘““We, the undersigned, hereby subscribe to amounts
set opposite our names, of the preferred, cumulative, 6
per cent. stock of the Columbia Cotton Oil Company, it
and when it is authorized by the stockholders of the cor-
poration, with the understanding that one share of no par
value common stock of the corporation shall be given with
each share of preferred stock of a par value of one hun-
dred ($100) dollars.”’

This stock subseription was signed by a large num-
ber of directors and stockholders subscribing for a cer-
tain number of shares in the reorganized corporation and
the name of S. D. Chaffin signed thereto showed that he
subscribed for seventeen shares in said reorganized cor-
poration.

A demurrer was filed to the amended answer by ap-
pellee on the ground that the facts stated therein were
not sufficient in law to constitute a defense against the
same. ‘ -

This demurrer was sustained by the court and, appel-
lants refusing to plead further, judgment was rendered
against appellants on the note, from which an appeal was
duly prosecuted to this court.

The question arising on this appeal is whether S. D.
Chaffin became a stockholder in the reorganized com-
‘pany when he and the other directors and stockholders
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subscribed and agreed to take stock in the reorganized
corporation in lieu of and in payment of the notes the
corporation owed them. We think all the directors and
stockholders who signed the stock subscription at the
time they signed same became liable thereon when and if
same was approved by the stockholders at the annual
meeting called for that purpose on the 15th day of Au-
gust, 1934. The stockholders did approve the plan on
that day and their action related back to and became
effective on the date the stock subscription was signed,
and bound all those who signed same to exchange their
shares in the reorganized corporation for the notes they
held against the original corporation. The agreement
was a mutual subsecription for a given object where the
promise of others is a good consideration for the promise
of each. The effect of this subseription contract was to
release all who signed it as indorsers on their notes to
the corporation and to take stock in the reorganized cor-
poration in payment thereof. Under the terms of this
agreement S. D. Chaffin was released from paying be-
tween $75,000 and $100,000 on his indorsements of notes
of the original corporation, and it would certainly be a
rank piece of injustice to allow his estate to benefit under
the contract in said sum and then to permit him to recover
from the corporation and his co-directors and co-stock-
holders who had indorsed the note he held against the
corporation. The subscription agreement was not merely
an offer to take stock, but it bound him and all his co-
directors and co-stockholders to accept stock in the re-
organized corporation for the notes they held against
said original corporation. It was a binding obligation
so far as these directors and stockholders were concerned
on their part from the date they signed same and Chaf-
fin’s estate is estopped from accepting the benefits under
the contract and not assuming the burdens accompanying
it.. We think this case is ruled in principle by the case of
Agricultural Finance Corp. v. Brinkley, 188 Ark. 951, 68
S. W. 2d 92, which involves the force and effect of a
stock subscrlptlon agreement.  The case of Blanton v.
Forrest City, 138 Ark. 508, 212 S. W. 330, cited by appel-
lee, is not controlling. "It did not turn upon the force
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and effect of a stock subscription agreement between co-
directors and co-stockholders in a corporation. "‘rIn-'fthat:
case in which the opinion was written by Judge Harr he
took occasion to say in the very beginning of the opinion
that it was not a case of mutual subscription of a given
object where the promisé of others is a good considera-
tion for the promise of éach. 'We .do not think the Blan-
ton case has any relevanéy in the instant case. A

Neither do we think that it can be said that the sub-
scription agreement was made on condition that all the
stock in the reorganized corporation should be taken as
Chaffin and all others were relieved to the extent of any
stock subscribed for. It follows that the trial court erred
in sustaining the demurrer to the amended answer in the
instant case and in rendering judgment on the note in-
volved in favor of appellee. _

The judgment is reversed, and the cause is remanded
with directions to overrule the demurrer to the amended
answer, and for further proceedings not inconsistent with
this opinion.



