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.- Missourt PACIEIQ);RAiLBQAD Compaxy v. Haxcock
AND BUCHANAN.

"4-4997
Op1n10n dehvered March 28 1938

RA]LROADS—-—NEGLIGENCE———DISCOVERED PERIL.—In .action by appel-
- lees.for injuries systained. when a “hot .box” caused a wreck, evi-
..dence_held sufﬁc)ent to justify the ﬁndmg that the employees in
_charge of the train knew appellees were rldmg m a box car and
" that the hot Box ‘imperiled their safety: < RN ’



912  Mo. Pac. Ri. Co. v. Havcock axp Bucamawaw. [195

2. APPEAL AND ERROR—LAW OF THE CASE.—The law as declared on a
former appeal becomes the law of the case, under the same facts
and conditions. '

3. PLEADING—DEMURRER TO THE EVIDENCE.—Although there is, under
our practice, no demurrer to the evidence, the same result is
reached by a request for a directed verdict.

4. RAILROADS—JUDGMBNTS.—The statutes justified the insertion in
the judgment in appellee’s favor in an action for personal injuries
of a lien against appellant’s property.

5. APPEAL AND ERROR.—Question not raised in the trial court cannot
be considered on appeal.

-Appeal from Crawford Circuit Court J. 0. chan-

non, Judge; affirmed. -
Thomas B. Pryor and W. L. C'm tis, for appellant
Thomas P. Holt and D. H. Howell, for appellees.

Baxer, J. This is the second appeal of this case. The
first is reported as Missouri Pacific Railroad Company
v. Hancock, 187 Ark. 1007, 63 S. W. 2d 973. The state-
ment made in that first appeal may be taken as a state-
ment in the instant case. There is no real or essential
difference except in the instant case the error complained
of in the former appeal and upon which 1t was reversed
does not appear.

Hancock testified that he and his traveling compan-
ion, Buchanan, were desirous of returning to their homes
in Oklahoma and in the railroad yards of North Little
Rock, at night, they accosted someone and asked about
the time they might catch a freight train going from
North Little Rock to Van Buren and were advised that
the train would leave about 10:00 o’clock. The conduc-
tor upon the train upon which they did ride testified that
someone talked to him in the railroad yards and asked
about what time the train would leave. Hancock also
testified that before daylight the next morning, after
leaving North Little Rock at 10:00 o’clock at night, he
talked with a man who looked like a brakeman and who
was carrying a lantern, such as they carry, and asked if
they had reached Van Buren; that the brakeman an-
swered that they were then about forty miles from Van
Buren and it would take about an hour and fifteen min-
utes to get to that point. At the time he talked with that
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man he was standing-in the door of a box car where he
and his companion had ridden during the night. He said
this man with whom he talked climbed aboard the train
and gave the starting signal. This testimony is denied,
but the jury had a right to believe-it and they found it
to be true, so it must-be said in consideration of the
jury’s verdict that the employees of the train, or at least
some of them, knew that Buchanan and Hancock, though
they did not know their names, were riding in a box car.

We think there is only one conclusion to be reached
-about how this accident occurred, that is that there was
a hot box, or journal upon one of the box cars, seven or
eight cars back, or removed from the engine. - Hancock
testified ‘about seeing this smoking and blazing journal
box. Several other witnesses testified to the same ef-
fect. Among the number of those who saw it was the
‘station agent at Alma, who gave a signal to the operators
of the train. "Others attempted to:signal the engineer,
fireman and conductor. This hot box was upon the left-
hand side of the train as it moved forward. The railroad
employees testified they did not see it. - The fireman,
whose position was upon that side, testified it was one
of his duties to observe or watch to the rear, testified he
did not see it. Some of the brakemen testified that they
were in the cupola of the caboose, looking forward on the
left-hand -side and did not observe either the smoke.or
the fire-from the hot box. The third or swing brakeman
testified that for a time, at least, he rode in what is called
the dog house; the small box-like structure on top of the
tender. I'rom this position he looked back over the train
and that it was his duty to observe anything wrong in
the operation of the train. Just a short distance out of
Van Buren this journal burned so as to break off and
the wreck occurred in- which young Buchanan was killed
and Hancock somewhat seriously injurad. -

Some. . witnesses- testified that flames from this hot
box were two or three.feet long. It is, also, shown that
for some-distance before the point was reached at which
the accident occurred the railroad tracks were curved
which- gave those, who were in position to observe the
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condition of the train, both from the front and rear, bet-
ter opportunities” 'of seeing this fire or smoke from the
hot box. Pl P

Several witne§ses testified to this condition in addi-
tion to the plaintiff, Hancock, who also stated that from
the door of the box car, where he and Buchanan were
rldmg, he could see the engineer and fireman in the en-
gine cab. This was after daylight and perhaps only a
short time before the‘swreck which occurred about 7:00
o’clock in the:morning: It is hardly conceivable that the
conditions as:testified to by these numerous witnesses as
to flames and smoke were seen by the plaintiff- and his.
companions, including Buchanan and others who -had
gotten into the car before the wreck and persons along
the railroad tracks and at stations, and at the same tlme'
not be seen by the railroad employees :

- It is argued, perhaps with some degree of reason,
that the railroad employees were attempting to run the
last few miles, though the hot box was discovered, and
get into the yards of Van Buren where the yard crew
would have to take care of the train with its hot hox,
rather than the crew in charge of the train upon the road:

~ "Witness Duke, who was both a brakeman and con:
ductor, though working as a brakeman, upon this par-
ticular train, testified ‘‘that it was the duty of the entire
erew to fix a hot box on a train before it reached the
terminal and that it"was the duty of the car men to fix
it at the terminal’s if this car would have reached the
vard, the car men would have fixed the hot box and if it
had gone a half mile further the train erew would not
have had to fix it.”’ So the jury might well have found,
from the showing made, that the operatives of the train
knew of- this hot box with the blazing, smoking bearings,
but chose to ignore it because there was only a short d1s-
tance to go after it was discovered.

 The appellant has submitted to us numerous deci-
sioris and authorities both from our own court and other
]unsdlctlons bearing upon the questlon of hablhty under
thie faets and_circumstances proven. ‘There is no neces-
sity at:this time for a discussion of ‘any of them, as thé
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law in this case was.determined upon the forlner appeal.
“M. P. Rd. Co. v. Hancock, supra.

It can make no difference now whether the court, or
even a majority agrees with the announcements made
in the former decision. The law proclaimed there was
not only binding at that time, but under the same facts
and conditions as they appear now the same declaratmn
of law is applicable.

Appellant argues the‘insufﬁcieﬁéy of the evidence to
sustain the judgment under several different headings,
the prineipal one -of which i 1s that it propellv moved for
a directed verdict.

- It is also argued that the appellant demurred to the
evidence. It is also argued that the evidence is not suf—
ficient to sustain the verdlct -

Although our courts do not recognize the practice. of
a demurrer to the evidence, the same result is reached by
appellant’s other objections and the request for the di-
rected verdict if that remedy were available at all. It
is not, however, under the circumstances as before stated.

The only other. question-argued seriously is that the
judgment in favor of the plaintiffs thad written into it
the insertion of a lien agalnst appellant ’s property The
statutes justify the lien.

Appellant, 1n01dentally, also calls attention to the fact
that the verdict of the jury for George Buchanan and
Flo Buchanan, appellees, was for the benefit of the estate
of the deceased son, Willis Buchanan, who was killed
in the same wreck in which Hancock was 1n3ured That
matter was not raised bef01e ‘the trlal court in any
manner

" There seems to be no objection to the form of the
verdict. Attention of the trial court is not called to this
- particular matter in the motion for new trial. If i too
late to raise it here for the first time. Although this
case must be affirmed upon the showing made here, the
writer and Justices McHaney and Donmam desire to dis-
claim approval of the application of the law of discov-
ered peril as apphed in th1s case, but is.impelled .to .do
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so on account of the announcements in prior decision and
only on that account.

The judgments ave affirmed.
GrirFin Smrrm, C. J., dissents.
McHaxey and Donmam, JJ., concur.

- Doxnawm, J. (concurrmv) This is the second appeal
of these cases, the opinion on the first appeal being re-
ported in 187 Ark. 1007, 63 S. W. 2d 973. I am concurring
in the majority holdmg solely on the ground that the law
as announced on the first appeal is the law of the case on
the second appeal. Since on the first appeal it was held
to be a jury question as to whether or not the railroad
company is liable, we must still hold under the same, or
substantially the same, evidence that the question of
liability was one for the jury. The jury having found
for appellees, under correct instructions, not questioned
here, we must affirm the judgment. ; :

The court held on the foirmer appeal that the rail-
road company is liable on the ground of discovered peril.
The record reveals that Archie Hancock, eighteen years
of age at the time of the accident resplting in his injury,
and Willis Buchanan, eighteen years of age, were tres-
passers on one of appellant’s freight trains. They boarded
the train in North Little Rock about ten o’clock at night
intending to go to Van Buren. As the train stopped at
stations, other persons got into the car in which Hancock
and Buchanan were riding. When they arrived at the
station of Mulberry there were eight persons in the car.
Hancock and Buchanan, it seems, had gone to sleep; and
when the train arrived at ’\Iulbemy Hancock awoke and
asked a brakeman who came along going toward the rear
end of the train whether or not they had arrived at Van
Buren. The brakeman told him they had not, that it was
about forty miles to Van Buren and that it would take
about an hour and fifteen minutes to get there. This was
sometime before daylight. The evidence shows that a
‘‘hot box’’ developed two car lengths ahead of the car in
which Hancock and Buchanan were riding. The evidence
is sufficient to show that one of the brakemen knew that
the ‘‘hot box’’ had developed. Of course, it must be
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assumed that the brakeman knew there was some danger
in operating the train with a ‘‘hot box.”” Just before
reaching Van Buren the train wrecked. The record is
sufficient to show that the wreck occurred because of the
““hot box’’ that had developed and of which at least one
of the members of the train crew had knowledge. Buch-
anan was killed and Hancock was seriously injured.

This court held on the former appeal that the evi-
dence as here set out warranted a submission of the cause
to the jury upon the doctrine of discovered peril.- 'It is
admitted that Hancack and Buchanan were trespassers;
and that they had no right whatever to be on the train.
I think that this is not a case wherein the doctrine of dis-
covered peril will apply; and I, furthermore, think that
there is no more liability for the death of Buchanan and
the injuries to Hancock than there would have been thad
the wreck been caused by a defective coupling or some
other defect-in the cars or engine to which the cars were
attached and of which defect some member of the train
crew had notice.

In the case of St. Loiuts, Iron Mountain & Southern
Railway Co. v. Reed, 76 Ark. 106, 8 S. W. 836, 113 Am. St.
Rep. 78, this court said: ‘‘He (plaintiff) was injured by
a collision which the evidence shows was the result of
carelessness, but was not the result of wanton or swilful
negligence. On the whole case, we are convinced that
it would be unjus’r to compel the company to pay dam-
ages for the injury to plaintiff which was caused by his
getting on a train not intended for passengers, in viola-
tion of the rules of the company.’

In the case of Williams v. Chicago, Rock Island &
Pacific Rallway Co., 139 Ark. 562, 215 S. W, 605, this
court said: ‘‘As stated by Judge Rippick in a similar
case (St. L., I. M. & S. Ry. Co. v. Reed, 76 Ark. 106, 88
S. W. 836, 113 Am. St. Rep. 78), the liability of thie com-
pany, if it exists at all, must rest upon the wanton and
wilful act of employees after discovering the peril of the
trespasser. In that case, as in this, the injured party was
wrongfully riding on a through freight train, and the
injuries resulted from a collision caused by the negligence
of the servants of the company, but this court held that
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there was no liability on the part of the company for the
injuries so inflicted. So, in the present case, if it be con-
ceded that there was negligence on the part of the com-
pany in failing to provide additional space between the
sides of the passing cars and the bridge structure, that
was not such negligence as would render the company
liable to a trespasser on the train to whom it owed no
. duty except, as before stated, to. refrain from acts of
wilful negligence after discovering that the trespasser
was in danger. Under no view of the law can it be held
that the company’s servants, under the circumstances
described, owed the trespassers on the train the duty of
1nst1uct10n or of warning them of the dangers of the
journey.’
In the case of Si. Lowis- San Francisco Rablwaﬂ/ Co.

v. Bley, 168 Ark. 814, 271 S. W. 455, which involved an
action for personal injury by one boar,ding a train with
the conductor’s permission to ride to the nearest station
where he intended to buy a ticket,- this court, quoting
from the case of Kruse v. St. L., I. M. & S. R. Co., 97
Ark. 137,133 S. W, 841, said: ‘‘We deem it to be equally
sound in justice to say that, when a person enters a train
without any intention to pay fare, but under a collusiye
agreement with the conductor to ride free in violation of
the rules of the company, and does not pay any fare, he
does not legally become a passenger, and the railway
company is not 1esp0n31ble for his safety as a passenger.
Quoting from the language of Judge RippIcK in the Reed
case, supra, if, under those circumstances, he ‘is carried
safely to his destination, he gains that much at the ex-
pense of the company. On the other hand, if an accident
happens, and he is injured, there is no reason or justice
in requiring the company to pay for his injuries, unless
they have been wantonly or wilfully inflicted.” The au-
thorities which sustain the proposition are numerous.’’

In the Bley case, the court fur ther said: “‘There was
some testlmony that, in starting and in stopping the train
as the various svntches were passed, the stops were made
suddenly and the starts were made violently, and this
testimony may have been sufficient to supp01t a finding
of negligence in the operatlon ot the train. ‘But there
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Wwas no testimony whatever that there was -any element
of wilfulness or wantonness in the operatioriof the train;
and, if appellée was a mere licensee and not 4 passenger,
he is in no position to complam of the mere acts of negli-
géncé2-if such there were—in switching the train around
the wye”

~In theé case of Reed v. Baldwm, et al., Trustees, Mis-
so’urt'Pa,czﬁc Railroad Co., 192 Ark. 491, 92 S. W. 2d 392,
this court held, quoting from the fifth headnote thereto:
“A licensee cannot recover for injuries caused by mere
acts of ‘negligénce, but must show wilfulness or wanton-
ness on the part of the déferidant, for hcensees take thelr
hcense Wlth 1ts concomitant perils.”’ ‘ :

- There 1s- nothlncr whatever in the record in the in-
stant case to show that there was any element of wilful-
ness or wantonness in the operatlon of the train, nor do
T think that there is any evidence in the record to show
that the trespassers on the train Who were 1n3ured by the
wreck were discovered in a position of perll in time to
have avoided i injury to them by the exercise of ordinary
care after such discovery. Before the doctrine of dis-
covered peril will apply, if indeed it ever applies, $0 as
to require the exercise of care on the part of the’ h ain
crew to protect a trespasser on the train from mmrv
- his peril must have been imminent and this fact must
have been known to and recogmzed by those upon whom
the exercise of such care is alleged to have rested. of
course, if one being a trespasser on the train is wilfully
or wantonly injured by a member or members of the train
crew in the operation of the train or otherwise, the rail-
road company will be liable, if the acts of wilfulness or
wantonness are committed by its employees' in the course
of their employment. The rule is well stated in Elliott
on Rallroads, 3rd Edition, Vol. 3, § 1793, as follows: “A
railroad comipany owes trespassers no contract duty. In-
deed, as already stated, the general rule is that it owes
them no duty. except not to wilfully injure them, and
this rule applies to those who are attempting to steal a
ride or otherwise trespass upon the company’s -cars.
They aré notin a posmon to invoke the doctritié of ‘ap-
parent authority and can ‘only hold the companyliable
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for acts of its employees done within the scope ot their
actual authority, express or nnphed 7 :

Members of the train crew in the 1nstant case, who,
it is alleged, knew of the peril to the trespassers on the
train, evidently were oblivious of any imminent peril to
these trespassers. These employees were on the same
train as the trespassers; and if the trespassers were in
~ imminent peril because of danger of the train’s belng
wrecked, the employees themselves likewise were in im-
minent peul I think it may be assumed that if the
train crew had believed they were in imminent peril they
would have stopped the train and thus have avoided the
risk of wrecking it. The most that-can be said about the
conduct of the train crew is that they may have been negli-
gent in operating the train with a “‘hot box.”” It cer-
tainly cannot be said that they discovered and recognized
any imminent peril to themselves or the trespassers. If
they had made such discovery, the love of life and the
desire to escape injury would have impelled them to.take
action for their.own protection. Itis my opinion that this
simply is not a case where the court should have at-
tempted to apply the doctrine of discovered peril. The
appellees should not have been permitted to recover in
- the first instance. Having recovered, their cases should
have been dismissed on the first appeal. They were not
- dismissed, however, and the law of the case on the second
appeal is that announced on the first appeal. Regarding
this rule as binding upon the court, I concur with the
majority in affirming the judgment. But it is only for
the reason stated. tha.t I do so. ,

I am authorized to say that Justice McHaNEY con-
curs with me in this opinion.




