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1. RAILROADS—INJURIES—PRESUMPTIONS—BURDEN OF PROOF.—In ac-
tion for death of appellee’s intestate under the Lookout Statute
(Pope’s Dig., § 11144) providing that in such cases the burden
of proof shall devolve upon the railroad company to establish the
fact that the duty to keep a lookout had been performed, there
is no presumption that the fireman in his place was in the exer-
cise of due care in keeping a constant lookout for persons in
dangerous proximity to the railroad track.

2. RAILROADS—CROSSINGS.—While deceased had the same right to
the use of the highway that appellant had to the use of its tracks,
those who ‘use the highways at grade crossings must not ignore
-dangers so obvious as to make every railroad track a danger
signal.

3. RAILROADS—LOGKOUT.—The obligations and liabilities of railroad
companies to persons or property on their tracks have been in-
creased by the Lookout Statute (Pope’s Dig., § 11144).

4.  RAILROADS — LOOKOUT.—The lookout required by the statute
(Pope’s Dig., § 11144) should be an efficient one, such that if,
because of a curve or an obstruction, the engineer cannot perform



884  Missourr Pacrric Ro. Co., Er AL, v. NELSsoN. [195

that duty, the fireman must discharge that obligation to the
public.

5. RAILROADS—SPEED OF TRAINS.—While it is not necessarily negli-
gent to operate a fast passenger train at from 60 to 75 miles per
hour, such speed carries with it corresponding obligations to the

 public to exercise a higher degree of care for the protection of
persons upon or in dangerous proximity to the tracks.

6. RAILROADS—LOOKOUT—PURPOSE: OF STATUTE.—The purpose of the

lookout statute (Pope’s Dig., § 11144) was to afford protection to

- those who might, unwittingly, though negligently, enter upon
danger zones at or near railroad tracks and particularly at grade
crossings.

7. APPEAL AND ERROR—QUESTION FOR' JURY.—In an action against
appellant for the death of appellee’s intestate at a grade crossing
-on a curve which prevented the engineer from seeing the dan-
gerous situation, but which increased the opportunities of the fire-
man to see what confronted them, the questions as to whether the
fireman was keeping the lookout required, and whether if so, and
the facts had been communicated to the engineer, the train which
struck the truck in which deceased was riding near the rear end
could have slowed down sufficiently to have avoided the colli-
sion were questions of fact for the determination -of the jury.

8. EVIDENCE—RAILROADS-—DAMAGES.—Where appellant’s engineer
was a party to an action to recover for the death of appellee’s
intestate, his testimony, though uncontradicted, could not be ac-
cepted as undisputed.

9. NEGLIGENCE—CONTRIBUTORY NEGLIGENCE.—Contributory negli-
gence is not a defense to an action brought under the lookout
statute nor under the doctrine of discovered peril.

10. APPEAL AND ERROR—EVIDENCE.—In an action for the death of ap-
pellee’s intestate at a grade crossing, the report of the Interstate
Commerce Commission as to the cause of the collision was prop-
erly excluded as evidence, since it was not a court, and the
hearing before it was an ex parte proceeding only.

Appeal from Randolph Circuit Court; John L. Bled-
soe, Judge ; affirmed. A
- Thomas B. Pryor, H. L. Ponder, Jr., and H. L. Pon-
der, for appellants.
Tom W. Campbell, for appellee.

‘Baxer, J. Christine Nelson, as administratrix of the
estate of K. K. Nelson, brought this suit against the trus-
tees of the Missouri Pacific Railroad Company and
against Charles Ledbetter, who was the engineer upon
the train at the time K. K. Nelson was killed at Moark,
on April 20, 1933. This accident occurred in the western
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district of Clay county, Arkansas. Train No. 26, north-
bound, was approaching the railroad crossing at Moark
and Nelson was driving on the highway in an .easterly
direction toward this crossing which is but a short dis-
tance south of the railway station.

In plaintiff’s amended complaint it was alleged that
the public road, at the point of .the crossing, did not ap-
proach the railroad at a right angle, but at an angle of
"~ .about 45 degrees, and that as Nelson drove toward this
crossing he was traveling somewhat in a northeasterly
direction so that his back was turned partially toward
the south, the direction from which train No. 26 was ap-
proaching the crossing where the collision occurred.

It is also alleged that according to the regular
schedule of passenger trains a passenger train, known
as No. 7, was due at Moark from the north at 7:17 o’clock
a. m. and that it was then 7:12; that train No. 26 was
about forty-five minutes late and that travelers familiar
with the schedule of these trains, in approaching the
crossing, would not have expected a train from the south,
but would have believed it would have gone north three-
quarters of an hour earlier. It is also said that the track
to the south of this crossing, for a distance of 320 feet
was straight and at that point there was a slight curve of
approximately five hundred feet for a distance of six
miles. ‘

There was the further allegation that Charles Led-
better, the engineer, could have seen the truck in which
Nelson was approaching the crossing from the time the
engineer got within a mile of the crossing and continu-
ously until he was within 100 feet of the crossing, and
that the deceased Nelson approached the crossing believ-
ing that train No. 26 had already passed over the crossing
forty-five minutes earlier and was expecting train No. 7
from the north at the time and that he had fixed his face
to the north so as to discover No. 7, and for this reason
did not discover the approach of train No. 26 from the
south, and further that Nelson drove steadily onward,
neither slackening or increasing the speed of his truck
and that if defendants had been keeping the lookout as it
was their duty to do, they would have observed Nel-
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son and his truck approaching the crossing and would
have observed that he was not aware of the approach of
the train from the south and that they could have dis-
covered the peril of Nelson in time to have slackened the
speed of the train so as to have permitted him to cross
in safety. That the defendants failed to exercise such
ordinary care or in any way to slacken the speed of the
train, and that the defendants did not discover the peril-
ous position of the said Nelson in time to slacken the
speed of the train and to avoid striking and killing him.

There was a further allegation that the failure on the
part of the defendants to discover the peril of Nelson was
due to the failure of the defendants to keep a lookout
such as it was their duty to do as they approached said .
crossing.

These allegations, made in an amendment to the com-
plaint, were substituted charges of negligence, npon which
the appellee relied, to the exclusion of such charges as
had been made in the original complaint.

On motion this case was removed to the United States
distriet court, but upon final hearing, upon appeal to the
United States circuit court of appeals, was remanded,
Nelson v. Baldwin, 82 F. 2d 8; whereupon, answer was
filed denying all of the allegations of the complaint.

It was alleged in the answer that the track at the
point where the deceased Nelson was killed was straight
and clear and that there was nothing to prevent-him from
seeing the train coming from the south for a distance of
several miles ; that he drove upon the track without taking
due regard for his own safety and without stopping, look-
ing and listening for approach of train; that had he
looked he would have seen the approach of the train and
could have stopped his truck and prevented the accident;
that he did not look either to the north or to the south,
but went over the crossing looking straight ahead and
was driving without due regard for his own safety Con-
tributory negligence and assumed risk were complete de-
fenses to the action.

It may be stated that most of this record is made up
of undisputed matters which are presented and clustered
about the vital or main issues-which determine the ques-
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tion of liability. The only matters of evidence which we
will attempt to present in discussion will be such as we
find necessary to a determination of the vital issues aris-
ing out of the requirements or duties devolving upon the
employees of the railroad company, representing its trus-
tees, under the lookout statute and the proposition of dis-
covered peril as that matter has arisen from the facts
presented. :

It may be helpful to state our conclusions upon a con-
sideration of the whole case as we approach the more
difficult problem determinative of the rights of the
partles ‘We have examined the map or plat of this cross-
ing upon, which Nelson was killed, and in the same acci-
dent in which he was killed ﬁreman Burnett, upon train
No. 26, was also killed.

It is true the highway does not approach the rail-
road so as to cross at a right angle, but the highway ap-
proaches the railroad going in a northeasterly direction,
if the railroad tracks are north and south so that the ap-
proach is at an angle of approximately 45 degrees. Ac-
cording to our conclusions it-makes no particular differ-
erice- about this angle or approach as that fact would not
lessen in any degree the duty which bound Nelson, as he
approached that railroad crossing, to look and listen for
approaching trains from either or both directions. Al-
though it is set forth in the complaint that Nelson had
his face set to the north, looking for a train approaching
in that direction, and it is further alleged that he sur-
mised train No. 26 had already gone north three-quarters
of an hour before, there is not a word of testimony in the
entire record supporting these allegations. The windows
on the cab of the truck were closed so that to whatever
extent he may have been observed by anyone as he ap-
proached the crossing he must have been seen through
the windshield or the closed windows, and since no one,
except Nelson and the engineer and fireman upon the
train, was very close to this crossing af the time of the
accident, there is no substantial evidence tending to show
that he looked in either, or any direction. The evidence
is to the effect that he was driving ten or fifteen miles an
hour; without increasing or decreasing his speed, en-



888  Missourt Pacriic Ro. Co., et AL., v. NELsox. {195

tered upon the crossing and was struck before he had
crossed over. There is no presumption arising from any
proven fact that he was anticipating a train from the
north or was looking out for one. It may be presumed
that he did not look to the south for the reason that had
he looked he would have seen the train and certainly
would not have entered upon the crossing immediately in
front of him, unless it was a chosen method of suicide.

It is not seriously contended, even by appellee, that
Nelson was.not grossly negligent. It is not admitted
that he was, except as may be implied from the fact that
appellee argues that the fact of his negligence can make
no difference in plaintiff’s right to a recovery under the.
evidence upon which the suit was maintained.

It is seriously argued that Ledbetter, the engineer,
could have seen Nelson’s truck for a great distance, per-
haps a mile, as he approached the crossing, but Ledbetter
testified that he did not see Nelson approaching the track;
that he was upon the right-hand or east side of the train
as it ran north; that Nelson was approaching from the
west; that the first time he saw Nelson was at the instant
of the collision when he observed the truck as it was rid-
ing the pilot of the engine. At this impact, between this
truck and this fast train, there was a bursting of the gas-
oline tank on the truck and an explosion. Ledbetter said
he was blown from his seat, in the front of the engine cab,
into the tender; that the last time he had observed his
fireman, Burnett, he was in his proper place, on his seat
on;the west side of the engine, the side approached by
Nelson. Burnett’s body was found a short distance north
of the point of the collision. It is immaterial whether
‘he jumped from the burning cab or was blown therefrom
by the explosion.

, It is argued seriously that we must presume that as
Burnett was in his place he was in the due performance
of his duties. He was in the exercise of due care in keep-
ing and maintaining a constant lookout for persons or
property in dangerous proximity to the railroad track.
If we presume that fact, as appellant argues we should,
must we not at the same time presume that Burnett saw
Nelson approaching the crossing as the train proceeded
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north? And if we enter upon these presumptions must
we not also presume that he gave a proper-signal or call
to Ledbetter as soon as it became apparent that Nelson
was dangerously near to the track, not checking his speed,
that it was his apparent intention to cross in front of the
train? There is no evidence of these facts. As stated,
we are only asked to indulge the presumptions. Accord-
ing to Ledbetter, if Nelson’s truck was observed as it ap-
proached the track, Burnett did not apprise Ledbetter of
that fact. There is evidence of this slight curve in the
track, two or three hundred feet south of this crossing;
which might have made it impracticable, if not impossible
for Ledpetter to observe Nelson’s approach, but if that
be true, Burnett’s opportunities for such observation
were accordingly increased. There was no obstruction
between the approaching train and the truck, in a space
of several hundred feet south or west of the railroad
crossing. - The opportunity for observation and the duty
to see the approaching truck corresponded exactly with
Nelson’s opportunity and duty to see the approaching
train.

Nelson’s right upon the highway, as he drove in a
northeasterly direction, was not different, either less or
greater, than the right of the railroad company in the use
of its tracks for the operation of its trains. However,
Nelson knew, as everybody knows, that although the cor-
relative rights of those upon the highway and the train
at grade crossings are equal, trains are confined to the
rails; that on account of their enormous weight and the
necessarily high speed of modern transportation they are
much more difficult to ¢ontrol, and, hence, those who oc-
cupy or use the highways at Urade crossings must not
ignore facts so patent and dangers so obvious as to make

every railroad track a danger signal.

The foregoing comments are made as the writer con-
ceives rights to exist and continue independent of stat-
utes. Whlle those natural rights and obligations may not
be increased by reason of statutory regulation, liabilities
of the railroads, no doubt, have been increased by what is
called the lookout statute as follows: ‘‘Section 11144.
Duty of trainmen—burden of proof. It shall be the duty
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of all persons running trains in this state upon any rail-
road to keep a constant lookout for persons and property
upon the track of any and all railroads, and if any person
or property shall be killed or injured by the neglect of any
employee of any railroad to keep such lookout, the com-
pany owning or operating any such railroad shall be
liable and responsible to the person injured for all dam-
ages resulting from neglect to keep such lookout, not-
withstanding the contributory negligence of the person
injured, where, if such lookout had been kept, the em-
ployee or employees in ¢harge of such train of such com-
pany could have discovered the peril of the person injured
in time to have prevented the injury by the exercise of
reasonable care after the discovery of such peril, and the
burden of proof shall devolve upon such railroad to estab-
lish the fact that this duty to keep such lookout has been
performed.’’ Section 11144, Pope’s Digest.
' I cannot conceive at this time that thereis any neces-
sity for any attempted new analysis of the above statute.
It has been construed many times and numerous citations
are not necessary. One of the constructions placed upon
it, however, is that the legislature, by its enactment, in-
tended that the lookout provided for should be an efficient
one; that if occasion should arise by curve, or on account
of some obstruction, such as to prevent the engineer from
performing that particular duty required by law, that the
fireman must discharge the obligation for the railroad to
the public by keeping the lookout under such conditions.
So in the case at bar, if the engineer, Ledbetter, was
hindered, by reason of the slight curve in the railroad
track from keeping that efficient lookout required by law,
as train No. 26 approached this crossing just south of the
depot at Moark, the duty to keep the lookout then de-
volved upon the fireman, Burnett, who was not so handi-
capped as he sat on the other side of the locomotive.
It is argued seriously that Burnett, immediately be-
fore this accident, was at his proper place and that he
must be presumed to have been keeping a lookout. Our
attention is called to the fact that this locomotive was
an oil burner; that there was no occasion for the fireman
to be stooping to put in fuel as this duty was performed
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as he sat in the fireman’s seat controlling the fuel sup-
ply by the turning of a valve. There is no doubt he was
in position to observe or keep that efficient lookout re-
quired by law. If he observed Nelson as he approached
that crossing we conceive it to have been his duty, when
it became reasonably apparent that Nelson might not
stop, to call the attention of the engineer to that fact.
There is no proof in this record -that he attempted to
communicate any fact in regard to this impending crash
to the engineer. The truth is, the engineer had no such
information and his first knowledge of danger was the
impact of the collision, the explosion of the gasoline
while his train was still running full speed over. the
crossing. He himself, blinded with smoke.and fire, after
the crash played a heroic part by stopping the engine
after the fireman and Nelson:both had been killed in the
accident. We have already seen how negligent Nelson
was, but the very statute under consideration contains
"a provision to the effect that contributory negligence
shall not be a defense, so, whatever may have been the
negligence of Nelson, it can be of no avail at this time
to give it further or extended consideration. The cor- -
responding rights of the parties, therefore, must be de-
termined upon consideration of other elements of the
fatal disaster:

The only remaining incidents connected with this sad
affair, in determination of the corresponding rights of
the parties, must be settled by our conclusions arrived
at from what was actually presented by the evidence and
not by any indulgence of presumptlonb or inferences,
except those necessarily arising from other facts.

There is evidence that train No. 26 was a fast pas-
senger train and on this occasion consisted of nine pas-
senger coaches; that it was about forty-five minutes late
and its speed is variously estimated from sixty to sev-
enty-five miles per hour. One of the allegations of the
complaint is that it was operated at an excessive rate of
speed. We see in this particular charge no element of
negligence. The speed required of modeln transporta-
tion, although not elaborately discussed in any citation
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to which our attention has been called, has been men-
tioned in several. There is no adverse criticism in any
modern citation. Of course, the speed of modern trans-
portation carries with it the concomitant perils, and cor-
responding obligations to the public to exercise that high-
er degree of care necessary for the protection of persons
and property upon or in dangerous proximity to the rail-
road tracks. C. R. I. & P. Ry. Co. v. Tankersley, ante
p. 365, 113 S. W.-2d 114.

It was no doubt the purpose of the lookout statute,
by: increasing the duties or obligations of the operatives
upon trains, to afford protection to those who might un-
wittingly, though carelessly or negligently, enter upon
danger zones at or near railroad tracks and particularly
at-intersections or grade crossings. Even trespassers are
favored objects of the beneficent purposes of the.statute.

-In this case it is seridusly argued that had the em-
ployee for the railroad company been keeping that effi-
cient lookout the speed of the train might have been
dropped, after discovering the peril -of ‘Nelson, from
seventy-five miles an hour to sixty miles and the collision
might have been avoided. The conclusion reached by this
argument is based upon a premise so faulty we give it
no serious consideration. It is easy to say that the speed
should have been decreased from seventy-five to sixty
miles an hour, or from sixty to fifty miles an hour, but
momentum is not. so easily controlled. :

~ In this case the evidence discloses that after the ac-
cident, when the engineer, temporarily blinded by the
explosion, had found the levers controlling this locomo-
tive and had done, as we understand, all that was possi-
ble to stop the train, it was still carried three-quarters
of a mile beyond the point or place of the accident. There
is.no evidence at what distance, or in what length of time
the speed of this onrushing train might have been so
checked as to have permitted Nelson to have crossed over
the track in safety, and it is more upon this very lack
of evidence that liability must be founded, if at all. The
statute places the burden of showing an efficient lookout
upon the railroad. . '
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It has been argued also, both in briefs and orally,
that although the law as to statutory signals was com-
plied with, the railroad. employees. in cha10e of this
train should have given . some additional signal. that
might have attracted Nelson’s- attention and caused him
to stop before entering upon the intersection. . In other
w01ds, it is urged that some extraordinary signal, not
given, should have been used to attract the attention of
Nelson. The fault of this argument is that it presumes

-that the operatives of the train merely met the statutory

requirements as to signals. That is not the proof, how-
ever. The evidence, as abstracted, does not show the
kind of signals that were given, except the sounding of
the whistle and ringing of the bell. The complaint is
not founded upon a lack of signals. In fact, nothing is

‘said about these SiondIS, so the complaint must be

deemed, by its omission, to have been a concession upon
the part of the plamtlff that at least the statutory Te-
quirements as to signals, the ringing of the bell and
sounding of the whistle, were comphed vnth but that does
not open the way for an argument based upon the propo-
sition discussed as a stated or admitted fact, to the ef-
fect that only these signals were given and that others
might have been more efficient. \To such presumption
follows as a necessary conclusion. Though we were
Wllhng to say that the statutory requirements as to ring-
ing the bell and sounding the whistle are minimum re-
quirements as to signals, no evidence has been abstracted
showing that any other kind of signals could have been
made that were not in fact made, and the ingenuity of
counsel will not be permitted to supply such a fact not
established by proof.

The remaining matters for consideration arise out
of undisputed facts. As Nelson approached this grade
crossing there must have been a time when it became
apparent, at least to the fireman, Burnett, if Burnett was
keeping the lookout required by law, that Nelson.was ig-
noring the onrushing train and that he might or would
not stop. This occurred, of course, at a time when it was
tou late to stop the train, but we cannot say as a matter
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of-law that it was too late, if Burnett had communicated
to Ledbetter the fact of this imminent danger, for Led-
hetter to have applied the emergency brakes and to have
slowed ‘to:some extent the train in the last two hundred
or three hundred feet of its approach to the crossing.

"The truck was struck about two feet from the rear end.

We cannot say as a matter of law that the injury or
death of Nelson could not have been avoided had this
been done. We think it apparent, or at least the jury
may have so found, even if it is not apparent, under the
case as developed here, that Burnett was not keeping
the lookout required by law and did not observe Nelson’s
dangerous proximity to this grade crossing, or if he did
keep such lookout and did so observe Nelson’s impending
danger, that he failed to communicate what he had ob-
served to Ledbetter, the engineer who was in control of
the locomotive pulling this long and heavy train. Nor
does it appear as a matter of law that Ledbetter might
not have avoided the dangerous or fatal collision had he
received from Burnett some word or signal as soon as
Burnett did observe or could have, in the exercise of
proper care, under the statute, Nelson’s peril immediate-
ly before the collision. What actually happened in the
few seconds immediately preceding -the fatal accident
were matters of fact, not legal presumptions or conclu-
sions, that determined the liability or non-liability of a
railroad company.

Since these matters were facts, not matters of law,
it was proper there should he a submission of them for
determination by the jury.

One of the most recent cases involving the lookout
statute is that of C. R. I. & P. Ry. Co. v. Tankersley,
supra. In that case it. was held that there was no negli-
gence on the part of the employees of the railroad com-
pany. They were keeping the lookout required by law as
the little deaf child approached the railroad tracks. They
gave proper alarms or signals. They applied the emer-
gency brakes as soon as it became apparent that she
might enter the zone of danger. It was impossible, after
her peril was discovered, to avoid the accident. It was
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there held there was no liability. The accident was oc-
casioned in the operation of a fast train.

. We have been cited to the case of Jemell v. St. L.'S.
W. Ry. Co., 178 Ark. 578, 11 S. W, 2d 449. In this
case a proper lookout was kept. Jemell was seen as he
drove his car up to a point near the tracks and then per-
mitted it to roll back down the grade of the crossing for
some distance. The train was approaching at this in-
stant not far away. The railway employee presumed
that he had seen the train and would not attempt to cross
immediately in front of it. It is“said that when the fire-
man saw the plaintiff drive his car up to the end of the
ties and back down the grade he had no idea he would
come up again. He believed he was going to stop until
the train passed. Jemell, however, drove lLis car back.
up that grade and said that he didn’t remeémber anything
further. He was struck on the crossing. According to
the evidence in that case the whistle was sounded and
the bell was ringing. The engineer of the train had
‘slowed it down because he was following a freight- train
and the rules required him to remain at least a safe dis-
tance to the rear of it. There was involved in the trial
of that case the comparative negligence statute cited
there as § 8575, Crawford & Moses’ Digest, now § 11153,
Pope’s Digest. The late Chief Justice Harr said with
reference to the case cited for a reversal: '

‘““We do not think the cases referred to have any
application under the facts in the present case. In all
of them there was a disputed question of fact as to wheth-
er the proper lookout required by the statute was kept,
and whether or not the lack of keeping a proper lookout
was the proximate cause of the accident, and therefore
constituted negligence on the part of the company which
could not bar a recovery notwithstanding the jury might
also find that the injured person was gmlty of contrlbu-.
tory negligence.”’

In other words the decisive factors in the Jemell
case is that it was undisputed that a proper lookout was
kept and operatives on the train were not otherwise neg-
ligent, but the fallule of Jemell negligently to see the
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train was the proximate cause of the accident. For that
reason it was held that the comparative neghoence stat-
ute was available as a defense.

We have also been cited to the case of M. P. Rd. Co.
v. Trotter, 184 Avk. 790, 43 S. W. 2d 762. A reading
of that case will disclose the careful consideration given
in the preparation of the opinion, as was characteristic
of the late Justice BurLer. One of the allegations of
negligence in that suit was the failure of defendant’s
servants to give the statutory signals of the train’s ap-
proach. He also alleged that it failed to keep an ef-
ficient lookout, which if kept would have disclosed his
peril in time to have avoided injuring him. Trotter tes-
tified that he failed to hear the whistle or bell upon the
occasion of his injury, but it was testified by the engineer
and fireman, and also by a section hand, that the whistle
was blown and the bell was rung, and that these alarms
were kept up continuously for the time or distance re-
quired by law. It was held that there was no testimony
of any probative value such as to contradict the direct-
testimony of the operatives of the train as corroborated
by other witnesses to the effect that proper alarms were
given and the error arose in that case on account of the
submission of the-undisputed evidence in regard thereto
to the jury. But the operatives of the train, at least the
engineer and fireman, testified they were keeping a con-
stant lookout, hut thev failed to see Trotter upon the
railroad tlack It was said in that case:

“The jury might have found that the negligence of
the appellant in failing to discover the peril -of the ap-
pellee was greater than that of the appellee in going
heedlessly upon the track, and again it might have found
that this negligence was not'equal to that of appellee,
but that appellant’s negligence in that regard, coupled
with the failure to blow the whistle and sound the bell,
made its negligence greater than that of the appellee
and warranted a recovery.’’

This case was reversed and remanded for a new
trial upon the question of the proper or efficient lookout
and a failure to discover the peril of Trotter. In that
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case the case of Huff v. M.-P. Rd. Co., 170 Ark. 665, 280
S. W. 648, was cited, as the same case has been cited here
for our eonsideration.

The principal thing decided in the Huff case was
that the lookout statute applied equally to property dam-
ages as to personal injuries. One of:the leading authori-
ties cited in the Huff:case was that of Blytheville, Leach--
ville & Arkansas Southern. Ry. Co. v. Gessell, 158 Ark.
569, 250 S. W. 881, following the doctrine announced in
the cited case, the court said: ‘‘Even if a proper loockout

“had been kept, contributory negligence would not bar a
recovery. where the injury was caused by negligence in
failing to exercise care on the part of the engineer or fire-
man. to avoid the injury after discovering the peril. So
-contributory negligence was not a bar to recovery, either

“.under the lookout statute or under the doctrine of dis-

covered pe111 »

~ In the case of M. P. Rd. Co. v. Sanders, 193 Ark.
1099, 106 S. W. 2d 182, we have another opinion deliv-
ered by the late Justice BurrLer and with characteristic
precision and ability to distinguish the legal propositions
as they were presented; we find these authorities strik-
ingly pertinent. It was held in that case that it was not
open to dispute that the engineer was keeping the lookout
required by law. He saw Sanders and his companion as
they drove along the highway, going in the same direc-
tion as the train. They turned, however, and drove
squarely in front of the train. When the engineer saw
them last it was at a place of safety. After that they
turned and drove in front of the train. The court says:
“The fact appears to be clear that no lookout by the
operatives of the train would have disclosed to them
the danger of the car and its ocecupants except at a time
when the car was so near the track, and in the act of en-
tering upon it, that to avoid striking it was not humanly
‘possible.’’

In that case it was also held that the testlmony of
the engineer might not arbitrarily be disregarded as it
was not contradicted by other evidence, either direct or
circumstantial.
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Upon this same question a like declaration of law
was set out as in M. P. Rd. Co. v. Trotter, supra.

From these authorities the case at bar may ‘be dis-
tinguished in several respects. We cannot, or do not
know what the fireman, Burnett, saw, if anything. -He,
too, was killed. We have hereinbefore stated the effect
of the testimony of the engineer, Ledbetter, but Ledbet-
ter was a party to.this suit-and, being a, party, his state-
ment will not be accepted as undisputed. Seeman v. Hil-
derbrand, ante p. 677,113 S. W. 2d 724 ; French v. Brown-
ing, 187 Ark. 996, 63 S. W. 2d 647; M. P. Rd. Co.v. Trot-
ter, supra.
~ We think the case of Baldwin v. Clark 189 Ark
1140, 76 S, W. 2d 967, is conclusive of all the forego-
ing matters_.- Clark was killed just three days prior. to
Nelson’s death. The facts are not. essentially dissimilar.
A recovery was there upheld upon identical matters as
- here presented. Clark was not seen, though he might
have been, had a lookout been kept, until the moment’ of
the acmdent

It must be apparent that the evidence in regard to
the lookout is not at all satisfactory. 'We have just cited
from the authorities that contributory negligence was
not a bar to recovery, either under the lookout statute or
under the doctrine of discovered peril. We cannot say,
as a matter of law, or as a legal conclusion. arrived at
from a consideration of the testimony, that had a proper
lookout been kept the accident would have ocecurred not-
withstanding, and since we cannot make such declara-
tion, the question of a proper lookout and also the ques-
tion of discovered penl were properly submitted to the
jury. A
Appellant urges two other p10p0s1t10ns The first
is that the Interstate Commerce Commission made an in-
vestigation and.a report of this accident and its causes.
By agreement, evidence from this Interstate Commerce
Commission report was read into the record, but dppel-
lants insist the court should also have accepted.the re-
port of that commission: We have not been cited to any
positive authority, statutory or otherwise, requiring the
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acceptance of the determination of such tribunal in the
trial of cases like this one It was not a court. It was
not a hearing. between the same parties, but an ex parte
proceeding and the conclusions of .that-commission might
perhaps serve only to confuse At least thele 1S no-au-
thor1ty for its acceptance.

There was also offered in evidence by appellant a
judgment in favor of Mrs. Burnett, the widow of thé de-
ceased- fireman, who sued the,Sinclair Oil Refining- Com-
pany for damages arising out of the negligence of Nel-
son-who ‘operated its truck Its ‘admission was denied.
It is not insisted that the ]udoment 11 that case shonld
be. binding in the instant case. Perhaps it may be said
that it was deemed at least persuasive.

We have already indicated our -opinion of Nelson’s
conduct as to being negligent and perhaps would have
approved a recovery against his master under the doc-
trine of respondeat superior on account of his negligence,
but that proceeding was not between the same parties,
nor was it in regard to the same issue. It only arose out.
of the same:accident. -

It is unnecessary to extend. unduly this opinion. On
that-aecount:we merely say there was no error to refuse
the .admission of this judgment in:evidence. :

-We have given careful consideration to the whole
case and every issue involved on appeal, There is no
prejudicial error. ‘

The ]udgment is, therefore, afﬁrmed :

GriFrFIN SMITH, C J., Smite and M CHANEY J J
dissent. P , N -



