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Opinion .delivered March 14, 1938. 

1. EVIDENCE—ALTERATION OF BOND.—Testimony of principal on bond, 
and of witness who prepared it and saw it delivered, that printed 
words "Five Hundred" had been erased and "One Thousand" 
substituted before such bond was signed by sureties, held suf-
ficient to overcome appellant's "understanding" that he had signed 
for only $500. 

2. ADMINISTRATION—STATUTE OF NON-CLAIM.—Appellant's plea of 
discharge as surety because appellee failed to file claim with 
administratrix of co-surety, thereby voluntarily releasing such 
co-surety, held not available in view of evidence that items com-
prising appellee's account did not accrue until after the bar of 
the statute of non-claim had attached. 

3. JUDGMENTS—SETTING ASIDE AFTER LAPSE OF TERM.—ID asking that 
old judgment be set aside, appellant alleged as - defense that bond 
on which suit was based was forged.. In trial of subsequent suit 
predicated on same bond the court found that the bond was valid. 
Held, that the defense pleaded to former judgment had failed. 

4. PRINCIPAL AND SURETYSHIP.—In an action against appellant on a 
bond in favor of appellee which appellant and E in his lifetime 
had signed as sureties defended on the ground the statute of non-
claim had attached- as to the estate of E and that failure to pro-
ceed against the estate of E before. the statutory bar attached 
had the effect of releasing appellant from his obligation as 'co-
surety on the bond, held that since the loss made up of the 
items sued on did not occur until after the bar of the statute had 
attached against the estate of E, the defense was not available. 

Appeal from Lonoke Chancery Court ; Pram* H. 
Dodge, Chancellor ; affirmed. 

Madison K. Moram, for appellant. 
Joe P. Melton, for appellee. 
GRIFFIN SMITH, C. J. W. M. Hudson was appointed 

sub-agent for the Franklin Fire Insurance Company of 
Philadelphia, and on June 20, 1930, executed bond, a con-
dition being that he would pay the insurance. company all 
sums of money properly chargeable to him. Sureties 
were J. D. Oliver and L. A. Edwards. 

In 1933, the company alleged an indebtedness of 
$497.82 and brought. suit in Lonoke circuit court. Defend-
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ants were W. M. Hudson, J. D. Oliver, and Mrs. Ava B. 
Parks. Edwards died hi 1931 and Mrs. Parks was sued 
as administratrix. In her answer Mrs. Parks pleaded 
the statute of nonclaims.	 • 

On September 8, 1933, judgments were rendered 
against Hudson and Oliver. The judgment recites that 
Hudson failed to appear, but that Oliver, by his attorney, 
John R. Thompson, agreed to the proceedings. 

Alleging that on June 28, 1934, Hudson owed an addi-
tional $175, the insurance company brought a second ac-
tion in circuit court which by consent was -transferred to 
equity. This suit was against Hudson as principal and 
Oliver as surety, and the Bank of Cabot as garnishee. 
On January 26, 1.937, the chancellor gave judgment in 
favor of appellee insurance company for $175, and di-
rected that the garnishee pay appellee $200, the amount 
found on deposit to Oliver 's credit. 

Appellant •urges as grounds for reversal that four 
errors were committed, as follows : (1) That subsequent 
to execution of the bond and without appellant's knowl-
edge, the penalty was increased from $500 -to .$1,000. (2) 
That when appellee recovered in 1933 the obligations now 
contended for were known to appellee, and should have 
been included in that suit. (3) That the 1933 judgment 
should be set aside. (4) That failure of appellee to pro-
ceed against the Edwards '• estate before -the statute of 
non-claim destroyed the remedy was tantamount to a re-
lease of one surety, and this would have the effect of 
releasing the. other.• 

[1] W. M. Hudson testified that, while $500 was the 
-amount- printed on the bond form, this was erased and 
$1,000 sAbstituted therefor before the sureties subscribed 
to it. G. M. Craig, appellee's state agent, testified as did 
Hudson. He prepared the contract and bond. Appel-
lant, while testifying that the bond was for $500, was not 
certain. He said : "I had always understood it to be 
a $500 bond. I had no reason to investigate . to see, but 
Hudson told me at the time I signed it that it was a $500 
bond. To the best of my knowledge it was not for 
$1,000." Asked on cross-examination if he was in posi-
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lion to tell the court that the account sued on was not 
the amount dtie the company, aPpellant answered "No." 

The evidence was sufficient to establish verity of the 
bond-that there had been no alterations subsequent to • 
its execution. 

[2] G. M. Craig identified the indebtedness fot 
which judgment was given in 1933. He said: "After 
that suit was filed and the money collected and the judg-
ment satisfied, further notes became delinquent under 
which there were return premiums . . . amounting to 
$175."	• 

Appellant testified that when he asked Craig why 
the company did not, in the first action, sue for the full. 
amount, he replied in substance, "We could, but didn't 
want to." 

There was no testimony other than this statement 
imputed to Craig to show that a right of action on the 
items comprising the $175 claim existed at the time the 
first suit was brought. The chancellor was correct in 
holding that the demand was not res judicata. 

[3] It is urged that the 1933 judgment should be set 
aside because appellant was sick when court convened 
and had asked for a continuance. The judgment recites 
that John B. Thompson represented appellant, and con-
sented thereto. Appellant says Thompson was not em-
ployed by him in the sense that a fee was paid, but mere-
ly volunteered to look after appellant's interests in pro-
curing a continuance. 

The defense to that action is the same defense of-
fered here—that the bond was altered. But the court 
found from a preponderance- of testimony in the instant 
case that the bond was not forged. •This would dispose 
of the defense to the first suit. It follows that the court 
did not err in refusing to set the judgment aside. 

[4] FinallY, it 'is Contended' that 'failure of 'appel-
lee to proceed against the Edwards' estate had the effeCt 
of releasing appellant from hiS co-Suretyship. To sepa-
rate answer of Ava B. Parks, adMinistratrix, to the 1933 
suit shows that letters of administration were issued JulY 
14, 1931. Testimony. of G. M. Craig is that ". . . After
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the judgnient was satisfied further notes became delin-
quent." The return premiuMs on the notes referred to 
in Craig's testimony make up the item sued on in the 
instant case. The first judgment was rendered Septem-
ber 8, 1933. Therefore, the demands with which we are 
now dealing accrued subsequent to the judgment, and the 
bar of the statute of nonclaims had attached before ap-
pellee's cause of action arose. 

Since the record clearly reflects that the chancellor 
maticulously refrained from depriving.appellant of any 
of his equitable or legal rights, the,.judgment must be 
affirmed. It is so ordered.


