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THE NATIONAL LIFE & ACCIDENT INSURANCE COMPANY 

V. GROSS. 

4-4948


Opinion delivered March 14, 1938. 

1. INSURANCE—ACTIONS—WAIVER OF SIXTY DAY PROVISION IN POLICY. 
—Where, in an action for sick benefits under a policy providing 
therefor, liability is denied, the clause in the policy providing for 
sixty days' notice before action should be brought was waived. 
INSURANCE—PROOF OF DEA'rH—VVAIVER.—Where the superintendent 
of the insurance company, with knowledge that insured was dead, 
denied liability on the ground that the policy had lapsed for fail-
ure to pay the premiums thereon, the clause providing for proof 
of death was waived. 

3. ACTIONS—BOND—RESIDENTS.—Undisputed evidence showing that 
appellee was a resident dispensed with the necessity of executing 
the bond required of nonresidents. 

4. APPEAL AND ERROR—SUFFICIENCY OF EVIDENCE.—Evidence that ap-
pellant's superintendent erased from insured's premium book or 
card three premium payments which it showed to have been made 
on certain dates and substituted therefor premium payments from 
the receipts of August 1, 8 and 15, 1936, was sufficient to war-
rant the finding that the dates of premium payments erased were 
made in July, 1936, and that the receipts represented different 
payments from those made in August. 

5. APPEAL AND ERROR--EFFECT OF FINDING OF JURY ON CONFLICTING 
EvmENCE.—Where, in an action on an insurance policy defended
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on the ground that the policy had lapsed for nonpayment of pre-
miums, the evidence as to whether the insured had made four or 
seven weekly payments was in conflict, the finding of the jury, 
under proper instructions, that seven payments had been made 
was binding on appellant. 

6. INSURANCE—PREMIUMS.—Since the insured became sick at a time 
when the sick benefit policy issued to her by appellant was in full 
force, appellant should have deducted a sufficient amount from 
the weekly benefits due her to keep- the policy in force, and it 
could not, after failing to do so, escape liability on the ground 
that the premiums were not paid. 

Appeal from Mississippi Circuit Court, Chickasawba - 
District; Neil Killough, Judge; affirmed.	. 

Herman?, Horton and Boy Penix, for appellant. 
Holland cg Barham, for appellee. 
HumpasEYs, J. This is an appeal from a judgment 

for $55, penalty and attorney's fee rendered in the cir-
cuit court of Mississippi county, Chickasawba District 
against appellant on a. life insurance policy issned by ap-
pellant to Elizabeth • jordan on June 29 ., 1936, which con-
tained a sick benefit clause, in which appellee, the 
daughter of the insured, was made the beneficiary. 

It was alleged in the complaint that the insured died 
on October 2, 1936, during the life of the policy; that the 
insured had paid seven cash premiums of 25c a week 
thereon beginning on June 29, 1936, •he last payment 
being made on August 15, 1936; that prior to August1.5, 
1936, the insured became ill and was entitled under the 
sick benefit clause in the policy to $10 for weekly sick 
benefits which waS more than enough to pay the pre-
miuths on the policy from August 15, 1936, until her death 
on October 2, 1936. The defenses interposed to the ac-
tion were: 

First, that the suit was brought in less than 60 days 
after the death of the insured contrary to a . provision in 
the policy. 

Second, that no proof of death of tbe insured was 
ever furnished appellant as provided in. the policy; 

Third, because appellee brought the suit without giv-
ing a bond claiming that she was a. nonresident of the 
state and should have executed.a bond before bringing the 
suit,
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• Fourth, that the policy was not in force on the date 
of the death of the insured because same had lapsed for 
nonpayment of premiums. 

Fifth, that under the provisions of the policy the 
insured was not entitled to sick benefits of $10 or any 
other sum because the premium payments were in arrears 
for more than two weeks before she became ill. 

(1) The record shows that immediately after the 
death of -the insured appellant, through its superintend-

-. ent,--W. II. Glover, denied liability on the policy, claiming 
- that same had lapsed on account of the failure to Pay the 

cash weekly premium of 25c. After the denial of liability, 
the 60-day clause in the policy was of course waived and 
appellee might bring the suit at any time. 

(2) Likewise appellant waived the clause requiring 
proof of death of the insured to be made after its super-
intendent knew the insured was dead and denied liability 
on the ground that the policy had lapsed on account of 
the failure of the insured to pay the premiums. 

(3) The undisputed evidence showed that appellee 
was a resident of Blytheville and not a nonresident of the 
state at the time she brought the suit. 

(4) Appellant contends for a reversal of the judg-
ment because it says that the undisputed evidence shows 
that the insured only paid four cash premiums of 25c 
a week, the first payment being on June 29, the second 
on August 1, the third on August 8 and the fourth on 
August 15 all in 1936, which payments kept the insur-
ance policy in force until July 27, 1936, and, not there-
after. Appellee contends, however, that the evidence is 
in dispute as to whether four or seven cash payments 
were made, and that under proper instructions of the 
court that issue of fact was submitted to the jury, and 
appellant is bound by the finding of the jury that seven 
cash payments were made by the insured to appellant. 
We think that the evidence as reflected by the record was 
in dispute on that issue of fact. The policy was exe-
cuted on June 29, 1936, along with a preMium card or 
book in which the premiums were to be entered as they 
were paid. A cash payment of 25c was entered therein



ARK.] THE NATIONAL LIFE & ACC. INS. CO . v. GROSS. 831 

as being paid June 29, 1936. The evidence of two wit-
nesses introduced by appellee was to the • effect that a 
few days after the death of the insured W. H. Glover, 
who .was superintendent of appellant, and had been for 
nine years, and who had delivered the policy and col-
lected the first premium, went to the home of Sidney 
Jordan, the husband of tbe insured, and stated the policy 
had lapsed for nonpayment of premiums and demanded 
tbe policy. When Sidney Jordan refused to surrender 
the policy he asked to see it, the premium receipt book, 
and such receipts as he had. At the time, four payments 
of premiums had : been entered on the premium book or 
card three of which payments Glover erased and- in lieu 
thereof entered three payments shown by the reeeipts 
as having been made on August 1, 8 and 15, 1.936. After 
making this change or substitution of payments on 'the 
premium book or card he let .Sidney Jordan keep the 
policy, the premium card or receipt book and the receipts. 

Glover testified that on August 24, 1936, be went to • 
see the insured to collect a prerhium from her to keep the 
policy from expiring, and that she said she had no money 
to pay the premium. She was sick at the time. He said 
she asked him to enter the payinents she had made on 
the premium receipt book or card, sayin t she ha 
lost her receipts, and that in corn 
quest he entered the paymen 
tion book which bore differe 
the receipts'. He admitted 
insured he erased the date 
1936, and substituted pay 
the dates of the receipts 
showed him. 

Wh think the fact that 
erased from the premiutn 
three premium payments on 
therefor premium payments 
1, 8 and 15-, 1936, was sufficient 
jury in finding that the dat 
erased were made in July, 1 
represented different payme
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August. In other words the jury were warranted in find-
ing that seven cash payments had been made by the in-
sured instead of four cash payments as contended by ap-
pellant. It was clearly a disputed fact for the determina-
tion of -the jury, the jury being the sole judges of the 
credibility of the witnesses and the weight to he attached 
to their evidence. 

(5) There is little or no dispute in the testimony

that the insured became ill and took to her bed about the 

12th of August, 1936, and that she was confined to her

bed until she died on October 2, 1936. Dr. Stephens at-




tended her on August 18, 1936, and Sidney Jordan tes-




tified that she had been in bed five or six days before be

called Dr. Stephens. There is practically no dispute in 

the evidence that Dr. Stephens made two reports of her 

illness to appellant, one on the 181:h of August, 1936, and

the Other about a week thereafter or early in September, 

and that' these reports were mailed by Sidney Jordan to 

appellant. Appellant admits getting one of them and 

no one testifies positively that appellant did not get the

other one. There is substantial evidence in the record 

tending to show that the insured became sick at a time

when her policy was in full force and effect, and that she

met every requirement necessary under the sick benefit 


icy to entitle her to $10 under the sick

olicy. It follows that appellant 


ent amount out of the $10 to 

the policy from and after

2, 1936, the date of the in-

e record, the judgment is


