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Opinion delivered January 31, 1938. 

1. CONSTITUTIONAL LAW.—The Department of Public Utilities is an 
administrative body, created by the Legislature, and, as such, 
may perform only such duties and exercise only such jurisdic-



514	 CITY OF FORT SMITH V. DEPARTMENT OF	[195

PUBLIC UTILITIES. 

tion delegated to it by the Legislature as the law-making body 
itself could constitutionally exercise. 

2. CONSTITUTIONAL LAW.—Where the Legislature could enact into 
law a rule applicable to a public utility company operating in a 
city, it may delegate to the Department of Public Utilities author-
ity to determine the'f acts and establish the rule. 

3. CONSTITUTIONAL LAW.—Where, in a proceeding under act 324 of 
1935, the Department of Public Utilities has found that the 
rule established by ordinance of appellant which in effect estab-
lished rates for the utility in the city was unfair, inequitable and 
unreasonable and entered an 'order cancelling and holding for 
naught the rule so established, the department exercises a legisla-
tive and not a judicial power, and the trial court's refusal to 
quash the order was proper. 

Appeal from Pulaski Circuit Court, Second Division ; 
Richard M. Mann, Judge ; affirmed. 

Fadjo Cra/vens, for appellant. 
J. T. Hornor, Jr., Thomas Fitzhugh, Blake Downie, 

Edw. B. Downie and John Mohler, for appellees. 
MCHANEY, J. On June 23, 1936, appellant adopted 

ordinance No. 1711, entitled: "An ordinance determining 
and regulating the character of service to be furnished 
by telephone companies to the users of telephone service 
in the city of Fort Smith, Arkansas ; providing penalties; 
declaring an emergency and for other related purposes." 
Section 1 thereof made it unlawful for appellee telephone 
company to require the users of its service to install or 
permit the installation of pay telephones or coin box tele-
phones wherein a coin must be deposited to make a tele-
phone call therefrom, or to fail or refuse- to install and 
maintain telephone service upon the payment of flat rates 
applicable to the type of service demanded, or to refuse 
to install and maintain such telephone service at such 
place on the subscriber's premises as he may determine. 
Section 2 requires the furnishing of such service to appli-
cants therefor as soon as reasonably possible after de-
mand, and not later than 10 days thereafter. Section 3 
fixes the punishment for a violation of the ordinance and 
§ 4 declares an emergency, making it immediately 
effective. 

Thereafter, appellee telephone company, hereinafter 
called the company, filed with appellee, Department of
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Public Utilities of the State of Arkansas, hereinafter 
called, the department, what was designated as an appeal 
from said ordinance and complaint against appellant. It 
alleged its capacity as a foreign corporation; that it was 
engaged in the telephone business in the city of Fort 
Smith and in many other cities in this state ; and that it 
has now, and for many years has had, in force certain 
rules, regulations and practices defining its service which 
are. filed with the department and which are a part of 
every contract between it and its customers in this state, 
one of which rules is § C of art. V, as follows : "Use of 
Customer Service. Customer telephone service, as dis-
tinguished from public and semi-public telephone service, 
is furnished only for use by the customer, his family, em-
ployees or business associates, or persons residing in the 
customer's household . . . The telephone company 
has the right to refuse to install customer service or to 
pernait such service to remain on premises of a public or 
semi-public character when the instrument is so located 
that the public in general or patrons of the customer may 
make use of the service. At such locations, however, cus-
tomer service may be installed, provided the instrument 
is so located that it is not accessible for public use." It 
further set out the passage of said ordinance by appel-
lant and challenged its validity on four grounds : (a) that 
it was passed without notice to it; (b) that the depart-
ment had theretofore assumed jurisdiction of the subject-
matter of said ordinance in another case pending before 
it, which deprived appellant of jurisdiction under the 
provisions of § 15 (e) of act 324 of 1935, and which cause 
is still pending; (c) that the enactment of said ordinance 
is an unlawful and arbitrary act of appellant, designed 
to compel it to furnish free telephone service to non-
subscribers in that it would permit subscribers to allow 
the indiscriminate use by others of the subscriber's tele-
phone, contrary to the tariffs on file with the department 
and contrary to the contracts between it and its various 
subscribers, in which telephone service is restricted; and 
(d) that its failure to observe said ordinance will subject 
it to the heavy penalties thereby imposed. It prayed 
"that the department issue an order suspending the op-
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eration, effect and enforcement of said ordinance, pend-
ing a hearing upon the validity thereof ; and, if, after in-
vestigation and hearing, the department is of the opinion 
that there is a sufficient public demand for a flat rate 
semi-public service to justify its inauguration, a rate be 
prescribed therefor." It also prayed that this case be . 
consolidated with the case then pending and for all Other 
relief. 

Appellant appeared specially before the depariment 
and moved to dismiss for the reason that it was given 
express authority to pass . said ordinance by § 15 of said 
act 324 of 1935, and that the purpose of the appeal was to 
have the department determine the validity or invalidity 
of such ordinance, which is a judicial function, requiring 
the exercise of judicial power, and which, under tbe Con-
stitution, was vested solely in the courts named in Art. 7, 
§ .1, thereof, and that the department was not so . named, 
and did not have the power to determine the validity of 
said ordinance. The department entered an order over-
ruling the motion to dismiss and suspended the ordinance 
pending an investigation of the reasonableness of the 
rule put into effect by it and until its final order, such 
suspension to take effect upon the filing of a .bond by the 
company conditioned to pay any damages or refunds oc-
casioned by such suspension order. Said order announced 
a determination by the department to investigate, on its . 
own motion, the reasonableness of said rifle V-c and the 
enforeement thereof throughout the state. It thereafter 
entered upon such investigation and on September 29, 
1936, rendered an elaborate opinion, and findings of fact, 
among others, that : "The department finds that the so-
called city rule promulgated and put into effeCt by the 
city of Fort Smith through the passage of ordinance No. 
1711, approved June 23, 1936, is unjust, unfair and in-
equitable to the telephone subscriber in that city and is, 
therefore, unreasonable. 

"The department further finds that it should cancel, 
set aside and hold for naught said city rule and order and 
direct the company to restore said rule .0 to its tariffs 
applicable to telephone service in Fort Smith." An ap-
propriate order was made in accord with its findingS.
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Thereafter, appellant sued out certiorari in the Pu-
laski circuit court to quash the order of the department, 
on the same ground asserted on its motion to dismiss. 
The writ was granted directing the department to send up 
tbe record of proceedings before it, which was done. On 
response of the department, and by leave of cotrt, the 
company intervened. On a trial in the circuit court, ap-
pellant's petition to quash was denied, and the case is 
here on appeal. 

The only question presented by this appeal is whether 
the department attempted to exercise judicial power in 
the action taken by it in the premises. All parties con-
cede that the department is not a court and that it cannot 
exercise judicial powers. The department is an admin 
istrative body, created by the legislature, and, as such, 
it may perform only such duties and exercise such juris-
diction delegated to it by the legislature as the law-
making body itself could constitutionally exercise. The 
dispute arises over, the question as to whether the depart-
ment 's order in this case was legislative, and therefore 
valid, or judicial and, therefore, void. 

Before determining this question, it may be helpful 
to consider the applicable provisions of the statute . under 
which the parties have proceeded. Act 324 of the Acts 
of 1935, p. 895, is entitled "An act providing for the bet-. 
ter regulation of certain public utilities in the state of 
Arkansas, and for other purposes." Section 15 (a) and 
(d) are as follows : "Every city and town shall have 
jurisdiction; acting by ordinance or resolution of its coun-
cil or commission, (a) to determine the quality and char-
acter of, and the rates for, each kind Of product or service 
to be furnished or rendered by any public utility within 
said city or town, and all other terms and conditions 
upon which such public utility may be permitted to occupy 
the streets, highways or other public places within the 
municipality, and such ordinance or resolution shall be 
deemed prima facie reasonable. 

" (d) Any public utility affected by any such ordi-
nance or resolution, or any other party authorized to 
complain to the department under § 17 hereof, may ap-
peal from the action of said council or eommission by fil-
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ing, within twenty (20) days of such final action, a written 
complaint with the department setting out wherein the 
ordinance or resolution is unjust, unreasonable, or unlaw-
ful, whereupon the department shall proceed with an in-
vestigation, hearing, or determination of the matters com-
plained of with the same procedure that it would dispose 
of any other complaint made to it with like effect. Pro-
vided, that such appeal shall not suspend the enforcement 
of any provisions of said ordinance or resolution, unless 
the department shall, after a hearing, upon notice and 
for good cause shown, order the suspension conditioned 
upon the filing of a bond with the department as provided 
for the bond in paragraph (b) of § 18 of this act ; and 
provided further, that nothing in this section shall be 
construed to in any wise limit or restrict the jurisdiction 
or the powers of the department as in other sections 
granted ; provided that on appeal by any public utility 
from an ordinance..c or _resolution of any council or com-
mission lowering rates where the department has refused 
to suspend the ordinance appealed from as provided here-
in, the utility may apply to- the department for an order 
suspending said ordinance-or resolution and impounding 
the difference in the old and new rates pending the final 
determination of the cause, and the department shall 
make its ordey 'suspending the ordinance or resolution 
and impounding the funds subject .to final action on the 
appeal." - 

Appellantiacted under § 15 (a) in passing the ordi-
nance, and the company proceeded under 15 (d). But 
appellant says, although 15 (d) authorizes the procedure 
taken by the company and attempts to confer the jurisdic-
tibn on the department which it assumed' and :exercised 
herein, that said provision is unconstitutional and void 
because it attempts to confer judicial power on the de-
partment, -which brings us back to the whole question in 
the case. We cannot agree with appellant in this conten-
tion. The effect of the order of the department was to 
reinstate -rule AT-c, above quoted, which was on file with 
the department, and which had been abrogated by the 
ordinance in so far as the city of Fort Smith was con-
cerned. The department's order did not repeal the ordi-
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nance or hold it invalid, but only that the rule established 
by it, referred to in the order as "the City Rule" is un, 
reasonable, because unjust, unfair and inequitable to 
subscribers in that city. .Certainly..the legislature itself 
could have enacted a law putting rule V-c into effect and 
prohibiting its violation, and, if so, it certainly could dele-
gate such . authority• to the', department to determine -the 
facts . and.. establish the rule. . Weiare. not now concerned. 
with the reasonableness. of said.‘rule and do not: so decide.!.. 
We:are only concerned with the .question:presented,..that 
iS, whether the action of the department was legislative 
or judicial. The rule involved has a direct bearing on 
rates and character -of service to -ibe, rendered in the 
future. In this connection, § 8 .(c).. of said act 324 . is 
instructive.. .It.provides : "The department is hereby em, 
powered, after hearing and upon notice, to makei,.and 
from time to time, in like manner,- alter or. amend stich 
reasonable rules: pertaining to the operation, accounting, 
service and rates of public utilities, ancL of_the practice 
and procedure governing all investigation's by, and hear-
ings and proceedings before the .department, as it- may 
deem proper and not inconsistent with this act." • • 
•. In Camden v. Arkansas Light & Power Co., 145 Ark.. 
205, 224 S. W. 444, it- was said : f` There are many other-
authorities confirming the doctrine that to regulate or 
alter rates charged, or to be charged, •by public utilities, 
is ,an inherent attribute of police power or. sovereignty 
existing in the state, which may be exercised at any time 
through any state agency for the purpose of establishing 
just, equitable and reasonable rates 'under such circum-
stances as may. exist at the time. It is seemingly- an 
attribute . of sovereignty which cannot be oontracted away; 
and in contemplation of . which all contracts or agreements. 
must be made." Citing cases.	 • . 

In Southern Cities Distributing . Co. v. Carter; 184 
Ark. 4, 41 S. W. 2d 1085, we used this -language : "Tho 
making or fixing of rates is an act legislative and not 
judicial in kind within the meaning of this constitutional 
amendment." Citing cases. So, also, is the making of 
reasonable rules and regulations, governing the operation 
of -utilities, a legislative act and not judicial. One of the
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leading cases , pointing out the distinction between such 
acts cited by all parties is Prentis v. Atlantic Coast Line 
Co., 211 U. S. 210, 29 S. Ct. 67, 53 L. ed. 150, where the 
late Mr. Justice HOLMES, speaking for the U. S. Supreme 
Court, said : 

"A judicial 'inquiry investigates, declares, and en-
furces liabilities as they stand on present oi past facts 
and under laws supposed already to exist. That is its 
purpose and end. Legislation, on the' other hand, looks 
to the fUture and changes existing conditions by making a 
new rule, to be applied thereafter fo all or some part of 
those subject to its power. ,The establishment of a rate 
is a making of a rule for the future, and therefore i an 
act legislative, not judicial, in kind, as seems to be fully 
recognized by the Supreme Court of Appeals (Com. V. 
Atlantic Coast Line R. Co., 106 Va. 61, 7 L. R. A. (N..S.) 
1086, 117 Am. St. Rep. 983, 55 S. E. 572), (9 Ann. Cas. 
1124) and especially by its learned president in his 
pointed remarks in Winchester & S. R. Co. v: Com., 106 
Va. 264, 55 S. E. 692. See further Interstate Commerce 
Commission v. Cincinnati, N. 0. & T. P. R. Co., 167 U. S. 
479, 42 L. ed. 243, 17 Sup. Ct. Rep. 896 ; San Diego Land 
& Town Co. v. Jasper, 189 U. S. 439, 47 L. ed. 892, 23 
S. Ct. 571. 

"Proceedings legislative in nature are not proceed-
ings in a court, . . . no matter What may be the gen-
eral or dominant character of the body in which they may 
take place. . . . That question depends not upon the 
character of the body but upon the character of the pro-
ceedings. . . . And it does not matter what inquiries 
may have been made as a preliminary to the legislative. 
act. Most legislation is preceded by hearings and inves-
tigations. But the effect of the inquiry, and of the deci-
sion upon it, is determined by the nature of the act to 
which the inquiry and decision lead up. . .• . So, when 
the final act is legislative, the decision which induces it 
cannot be judicial in the practical sense, although the 
questions considered might be the same that would arise 
in the trial of a case." 

Another -case is Honolulu Rapid Transit (E. Land Co. 
v. Hawaii, 211 U. S. 282, 29 S. Ct. 55,53 L. ed. 186, where
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it is said: "The business conducted by the transit com-
pany is not purely private. It is of that class so af-
fected by a public interest that it is subject, within con-
.stitutional limits, to the governmental power of regula-
, tion. This- power of regulation may be exercised to con-
trol, among other things, the time of the running of cars. 
It is a power -legislative in its character, and may be 
exercised directly by the legislature itself. But the leg-
islature may delegate to an administrative body . the exe-
cution in detail of the legislative power of regulation." 

And in Knoxville v.. Knoxville Water Co., 212 U. S. 
1, 53 L. Ed. 371, 29 S. Ct. 148, the following: "Neverthe-

• less, the function of rate-making is purely legislative in 
its character, and this is true, whether it is exercised 
directly by the legislature itself or by . some subordinate 
or administrative body, to whom the power of fixing 
rates in -detail has been delegated. The completed act 
derives its authority from the legislature and- must be 
regarded as an exercise of the legislative power." 

We, therefore conclude 'that the order of the depart-
ment was not judicial, but legislative, and tha t it had the 
power to make it. The judgment of the.circuit court re-
fusing to quash the order of the department is affirmed. 

MEHAFFY, J., dissents.


