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APPEAL AND ERROR.—When a jury has returned a verdict on con-
flicting testimony, and the testimony supporting such verdict is of
a substantial nature, the Supreme Court will not set it aside
because the justices thereof would, had they been on the jury,
have reached a different conclusion; nor will it be set aside be-
cause of the number of witnesses testifying for the successful
party; nor on account of the character of the witnesses, unless

" they are wholly discredited; ‘nor because the only testimony in

favor of the successful party was that of the party or parties to
the action, they being interested. i
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2. APPEAL AND ERROR.—However improbable evidence may be, the
jury is not, where undisputed, justified in disregarding it.

3. APPEAL AND ERROR.—The preponderance of evidence and the
greater weight of evidence do not mean the greater number of
witnesses, but evidence entitled to greater weight in respect to

" credibility.

4. TriAL—Courts and juries are not compelled to blindly accept the
statements of witnesses, but, in arriving at conclusions, they are
allowed to weigh the testimony and test the credibility of wit-
nesses, under well defined rules, in the light of all the facts and
circumstances in a particular case.

5.. TRIAL.—Where testimony is admitted, it becomes a question for
the jury to determine whether the thing sought to be proved by
such evidence is shown to be reasonable and probable, and is not
merely speculative. :

6. APPEAL AND ERROR.—The weight of the evidence and the credibility
of witnesses is solely within the province of the jury, and. they
may reconcile conflicts in the testimony of witnesses, accepting
that portion which they believe to be true and reJectmg the re-
mainder.

7. TrRIAL.—The testlmony of a party plaintiff cannot be treated
as undisputed.

8. APPEAL AND ERROR.—Inferences in testimony that the highway is
part of a city street, widened as to that portion traversing the
railways, cannot be accepted as evidence; but the highway cross-
ing and approaches must be treated as being a wide street,

9. APPEAL AND ERROR.—Where it was impossible for the jury to have
harmonized the discrepancies in the testimony, after eliminating
all impossibilities, and still have sufficient evidence of a substan-
tial nature remaining upon which to predicate their verdict, a
judgment based thereon will be reversed.

10. APPEAL AND ERROR—NEGLIGENCE.—In appellee’s action to recover
for injuries sustained when the car he was driving at night col-
lided with a coal car being switched across a city street, held that
the evidence was insufficient to justify the finding that the negli-
gence of appellant was greater than that of the appellee.

Appeal from Crawford Circuit Court; J. 0. Kincan-
non, Judge ; reversed. -

Thomas B. Pryor and W. L. Curtis, for appellants.”

Partain & Agee, for appellees.

GrirrFin Smire, C. J. The only questlon presented
by this appeal for consideration of the court is whether
there was any substantial evidence to support a jury’s
verdicts, the effect of which was to find that appellant’s
negligence was greater than the contributory negligence
of appellees, if any.
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The accident which gave rise to the suits occurred
in Paris on July 14, 1936, about 9:30 in the evening.
The appellees -were in a Model “A’’ Ford car. All were
occupying the. front seat. Bryant was driving, Han-
cock was in the middle, and Winkler was on the rlght
‘According to testimony on behalf of appellees they were
driving over an area traversed by. several tracks ‘and
ran into a coal car, injuring all ‘of them.’, e

Testlmony of the appellees was the only ev1dence
“offeréd-in support of their complamt Hancock, ﬁrst to
‘také the w1tness stand, had lived in Parls six years.” He
‘thought there were ﬁve or six tracks across the highway
where the accident..occurred.  Had lived down on the
‘‘other side’’.of the tracks for two years. A great deal
of switching is -done over -the- tracks. The company
maintains scales used in welohmg cdrs, ““and they had
Jjust started switching, and they would just push the
cars down enough from the scales across the street to
make up a train, and then the ‘extra’ would come in
and pull the train out.”” It had been: customary for the
companly to keep a flagman at the” erossmg, and witness
had been stopped by such flagman many, tlmes “On
the night in question we were, dri iving .on the_crossing
-and we didn’t see any light;.so we kept driving:-and got
‘nearly up to the third track, and I looked and saw the
coal car blocking the'road all at once, and T grabbed
“the emergency brake and he [Bryant the drlver] cut
-to. the right to miss the -car. as it was coming on the
-crossing.”” The automobile ran into the. car-at a point
‘ia pretty good piece toward the back end.”’

“‘Q. Did you look for a locomotive? A.Yes, sir, and
you will hear one if they are switching. Q. Did you see
any kind:of a signal? A. No, sir. - Q. Was any one giv-
ing you any kind of a s1gnal as’ you approached that
;track‘?” i

-An obJectwn by counsel f01 appellant that the ques-
\tlonxwas leading was sustained. : :

<zMhe witness further testified that there was a car
-0l Athe,g'secon'df track: <¢before you: got to this one; cars
on both the right and left.”’ .
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““Q. You have already stated that you were given
no warning as you approached this crossing until this
car shot out in front of you? A. No, sir.”

The witness then testified that he was rendered un-
conscious and was carried to the hospital. ‘It injured
my left eye, and these scars here on my head; and my
back was wrenched and has hurt ever since, and I can’t
do any lifting without it bothering me. I lost about a
month and a half from my work.”’

On cross-examination Hancock testified that he was
watching the road all the time.

““Q. Didn’t you see that car out there? A. Not until
we hit it. Q. After you ran into it, didn’t you observe -
the cars [a string of cars] out there? A. I was knocked
out. Q. You don’t know if the car was hooked on to
other cars? A. No, sir. The first thing that T saw was
the car just loomed up in front of us.”’

Further on in his testimony, Hancock, asked if there
were other cars hooked on to the one they ran into, said
that there couldn’t have been—‘‘I saw this one as it
came out in front of us.”’ _

““Q. Who first discovered the car? A. We all saw
it about the same time. Q. You were so close to the car
that you couldn’t stop? A. Yes, sir, and he [Bryant]
turned the wheel around to try to get around the end
of the car.”

Witness was positive there were no other cars con-
nected with the one they hit.

“Q. Have you ever -been convicted for anything?
A. Yes, sir, liguor.”’ '

Witness was on probation at the time the aceident
occurred.

After Baxter Bryant had testified to having sus-
tained injuries as the result of ‘‘a collision with a coal
car,”’ and before he had stated that the coal car was in
motion, he was asked: ‘“Was there any light there to
warn you of the approach of this ear?’’ His answer
was ‘‘No.”’ :

““Q. Did you see or hear anything to give you any
warning of the approach of this train? A. No, sir.
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““Now then, tell the jury the first warning that you
had that there was a car movement of any kind. A.
This street was open and ran on the crossing. There
were several tracks there, and there were cars on both
sides of -the street. I was driving down through these
cars on the crossing, and all at once a coal car came
right in front of me, and I didn’t know where it came
from, and I couldn’t avoid hitting it. I turned to the
right to try to miss it, but I hit the back end of the
car. There was only one car in that movement. No
other cars were attached to it, and already across the
pavement, but there were some already. over there, and
about the time I hit it, it hit another car. I don’t know
what they were doing with the cars. I was knocked over
the steering wheel. I was bruised in my chest and on
the back of my neck. Ever since then I have been sore,
up until awhile back, and if T get in a certain ‘creen’ it
~hurts me. The automobile was practically ruined. That
was the first time I had ever crossed that crossing, and
there was no light there that night.”’ '

On cross-examination, the witness testified: ‘I was
traveling about 20 miles an hour.”’

Q. Did you keep up that pace until you discovered
that car in front of you? A. I guess I did. I was trav-
_ eling down the street and everything was clear, and .
after I saw the car—then I hit the car. When I hit the
car T was going about ten miles an hour. I was within
about 25 feet of the car when I first saw it, I believe.
I hit about the wheels [near the west, or back end] of
the car. Q. Did you pay any attention to the street
lights there? A. They are all up and down the street,
and were burning. Q. You say you didn’t see any car
to the left of the car that you hit? A. No, sir. Q. You
didn’t see any car on the right connected with that car?
A. To the best of my memory, it was impossible to see
both ends of the train there. Q. Didn’t you make any
observations after the accident to see how the accident '
happened? A. I didn’t have much time to make any
observations. I was trying to miss the car. Q. I am
talking about after you hit it? A. I got out of that car
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as fast as T could. I thought it was a train and I
jumped out.’’

The witness testified that the coal car moved ‘‘four
or five feet’’ after he hit it. He also denied seeing or
driving around another automobile just before hitting
the coal car.

Appellee Winkler testified as follows: That he lived
in Paris; is a farmer, but was working on relief in Sep-
tember, 1936. In approaching the crossing he did not
see any watchman ‘‘or a light or anything to give me
warning that there was a car movement.’”” Did not see
a locomotive; did not hear the sound of a locomotive,
and ‘T never saw any light, although I was looking for
one. The [automobile] car was driving up on the cross-
ing, and when we got pretty close to this track, the first
thing that I knew was when Ed [Hancock] reached for
the brake. Bryant was trying to turn the car out of
the way. ' 1 saw the coal car when they did. . Tt came
from the west going east, and was the first -car. This
car came out and came across the road in front of us,
on the third track. My head was cut, and they took nine
stitches in it—it knocked me out; I didn’t know a thing
until after I got to the hospital. I was laid up five
weeks. I nearly bled to death, but it didn’t bleed any
after they sewed me up.”’ -

On cross-examination the witness testified that the
first thing that attracted his attention ‘‘about anything
being on the crossing’’ was when Hancock got hold of
the emergency brake. ' :

““Q. You were right on the car then? A. Yes, sir.”’

Witnesses called by appellant were: George Sise-
more, of Paris, a photographer; Jesse Barnett, of Paris,
who knew Hancock, but was not acquainted with either
Bryant or Winkler, and was not connected with the rail-
road; Mrs. Jesse Barnett; L. K. Carpenter, of Paris,
not connected with the railroad; E. Freeman, of Paris,
not connected with the railroad; Harry Adkins, of Van
Buren, car inspector for appellant; W. F. Tolsom, of
Little Rock, Missouri Pacific employee; W. E. Pearsall,
of North Little Rock, Missouri Pacific employee; D. T.
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Holle, of Van Buren, Missouri Pacific conductor; George
Vandergriff, of Van Buren, fireman for appellant com-
pany; W. C. Stevenson, of Paris, engineer for Missouri
Pacific; and George Beattie, of Fort Smith, claim agent
for the Missouri Pacifie—each of whom contradicted the-
appellees.

Jesse Barnett, with his wife, had started across the
series of tracks in question, and was stopped by a flag-
man because ‘‘a train was backing down there.” Had
been waiting a short time when the car in which appel-
lees traveled came up. The flagman stopped witness
after three or four cars had passed over. While witness
was waiting after having been flagged, appellees drove
up, and ‘“in order to get around me they pulled around
me on my right—that would be on the west side of the
pavement.”’ One flagman with a lantern was at the cross-
ing; another caught the side of a car and moved on out
with the train. Headlights on witness’ car were shin-
. ing during the time he waited [for the train to clear the
track].

Mrs. Barnett testified that she and her husband were
parked between the second and third tracks when the ac-
cident happened—in the middle of the highway. ‘““We
had started home from town and first went to the cross-
ing above the station and couldn’t cross there for the
train, and we came back and went through the cotton
gin yard to this crossing and a flagman stopped us. There
was no car on the crossing when they flagged us, but
one was almost on the crossing. Something like three, .
four, or five cars had gone over the crossing before they
[appellees] ran into this car. You could see the reflec-
tion from our lights on the car as the car went.over the
crossing. The flagman had a lantern. He caught a car
as it went over the crossing, and he rode away from
there. When these people [appellees] came up I didn’t
see the flagman.”’

L. K. Carpenter was at Loding’s store, 200 feet
away. ‘I just saw the car coming down through there
and saw Mr. Barnett sitting there in his car, and this
car whipped around Mr. Barnett’s car and hit the coal
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car.”” Witness saw a switch movement being made at
the time—*‘it was across there.”” Thinks that, in switch-
ing, they were cutting cars loose and moving them down
the track. ¢‘They usually flag people there at night with
lanterns; that is customary with the railroad company
at that crossing.”’

E. Freeman testified that he was on the south side
of the train when appellees hit it—on the side opposite
that where the accident occurred. ‘‘As soon as the train
stopped I hopped over there.”” Noticed several cars were
in the string blocking the crossing; four or five of them
had gotten across. They were all coupled together—
they appeared to be coupled together, and were all
rolling.

H. W. Adkins ‘testified that there were fifteen cars
in the cut, and that four or five had gone over the cross-
ing when the accident occurred. The cars were coupled
together, and had air in them. He saw the lights of the
brakemen standing on the crossing. One brakeman rode
away with the cars, but one was at the crossing all the
time.

W. F. Tolsom was 150 feet from the crossing, fol-
lowing the engine so he could pass the signals. ‘“We
had come in from the field with seventeen cars of coal
and were putting them on the main line. The train of -
cars was all coupled together, with air. I saw the lights
from the crossing just as we started over. The train
moved four or five feet after the accident. I noticed
another car standing back there.”” Witness heard the
collision, but did not see it.. '

W. E. Pearsall was ‘‘standing there flagging the
crossing—watching them shove the cars down the scales
track; and also when they stopped I was to cut them
off. The minute they pulled by the ‘Y’ I got off and
flagged that crossing as they approached. Stopped some-
one there traveling south. There were seventeen cars
in the string. Five cars had passed over the crossing
when the accident oceurred. I saw the car that was
in the accident that hit us when it ran around the other
car and ran into us. I had an electric lantern to flag
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the crossing, and was using it. The cars were coupled.
There had been another brakeman with me on that cross-
ing, and he caught the rear car and moved out. He rode
the car from the crossing to the ‘Y’ to the main track.
Holle, conductor on the train, was not with me when I
stopped Mr. and Mrs. Barnett—he was with me, but
caught the rear car.”” The witness maintained that he
stayed there all the time.

D. T. Holle testified: ‘“At the time the accident oc-
curred I was on the end of the cars that were shoved
down the scales track. Got on the rear car at the cross-
~ing. . Five cars had gone over the crossing when the
accident occurred. Buck Pearsall went to this crossing
with me when I got to it. He stayed at the crossing and
cut the cars. We had 17 cars, all coupled together, and
air on them.”” The witness recalled that one automo-
bile had been flagged and stopped on the north side of
the crossing while he was still there; Mr. and Mrs. Bar-
nett were in that car. ‘‘At the time this movement was
being made we were shoving the scales track for seven-
teen cars and a caboose on the scales track, and I was
riding them to make the coupling. We shoved them
down until we made the coupling. I left Pearsall at the
crossing to cut the cars when they made the crossing.”’

George Vandergriff, fireman, was in the engine on
the left side, when the accident occurred—the opposite
side. Did not hear the collision. Knows that the whis-
tle was blowing and that the bell was ringing.

““Q. How fast were you moving at the time? A. T
couldn’t say. It was very slow—three or four miles per
hour. We were to pick up a coupling on a car. We had
seventeen cars. We went out to the mine and made up
this string and brought them in. They were all coupled
together. I did not see the accident. I first learned of
the accident when the engineer said somebody had hit
us, and he got off.”’ '

W. C. Stevenson, engineer, testified: ‘‘The first in-
formation I had with reference to the accident, we were
backing up over the crossing with a cut of cars, shoving
them back, and the first thing I knew I saw a fellow
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coming down the street and run into us. When I saw
him coming on, nearly on the car without stopping, I
applied the air. After applying air, the train moved
about five feet. We had seventeen cars, and we had
shoved about five over the crossing before the accident
occurred. These cars were coupled, or connected to-
gether. I whistled the crossing signal, and the bell was
ringing all the time. I was looking back for signals when
I saw the accident.”’ - .

George Beattie, claim agent, ideéntified photographs
showing the scene of accident, and the damaged auto-
mobile. ‘ '

When a jury has returned a verdict on conflicting
testimony, and the testimony supporting such verdict is
of a substantial nature, this court will not set it aside
because the justices would have reached a different con-
cluston ; nor will it be set aside on account of the number
of witnesses testifying against the successful party, or
on account of the character of the witnesses, unless they
are wholly discredited; nor because the only testimony
in favor of the successful plaintiff or defendant was that
of the party or parties to the complaint, they being in-
terested. These general principles have been often
repeated. - _

‘“However improbable evidence may be, the jury is
not justified in disregarding it.”’ National Benefit Life
Insurance Company v. Pitts, 180 Ark. 1146, 30 S. W.
2d 853. ' ‘ .

‘““The ‘preponderance of evidence,” and the ‘greater
weight of evidence’ do not mean the greater number of
witnesses, but evidence entitled to greater weight in re-
spect to credibility.”” Louisiana & Arkansas Ry. Co. v.
Muldrow, 181 Ark. 674, 27 S. W. 2d 5186.

““Courts and juries are not compelled to blindly ac-
cept the statements of witnesses. In arriving at conclu-
sions they are allowed to weigh the testimony and test
the credibility of witnesses, under well defined rules, in
the light of all the facts and circumstances in a particu-
lar case.”” Lowisiana Petrolewm Corporation v. Oil Well
Supply Co., 172 Ark. 386, 291 S. W. 1.
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‘““Where testimony is admitted, it certainly becomes

a question for the jury to determine whether the thing

sought to :be proved by such evidence is shown to be rea-

. sonable and probable, and is not merely speculative.”’

Benefit Association of Raslway Employees v. Jacklin, 173
Ark. 937, 294 S. W. 353.

“‘The weight of evidence and credibility of witnesses
is solely within the jury’s province, and the jury may’
reconcile conflicts in the testimony of a witness, accept-
ing that portion which they believe to be true and re-
jecting the remainder.’’ Gibson Oil Co. v. Bush, 175 Ark.
944, 1 S. 'W. 24 88. ' -

“In an action against a railroad operating a train
which struck mules at a crossing, the jury could not ar-
bitrarily disregard the testimony of the engineer and
fireman to the effect that they were keeping an efficient
lookout and did all they could to avoid injury after the
peril was discovered.’”’ S?. Louis-San Francisco Ry. Co.
v. Cole, 181 Ark. 780, 27 S. W. 2d 992.

Even though juries are the ‘‘sole judges,’’ etc., their
verdicts, in order to he sustained, must be based upon
substantial evidence, and while as a general rule any
reasonable evidence will be regarded as substantial, yet
‘““Where personal testimony is at variance with physical
facts, and such repugnance is material, and is also self-
evident, improbable conclusions drawn in favor of a
party litigant through the sanction of a jury’s verdict
will not, on appeal, be looked upon as inviolate if in con-
flict Wlth recognized elements of time, mathematics, and
the accepted laws of physics.”’ Magnolw Petrolewm Co.
v. Saunders, 193 Ark. 1080, 104 S. W. 2d 1062. See,
also, St. Loms S. W. Ry. Co. v. Ellenwood, 123 Ark. 428,
185 S. W. 768.

. *“As this witness was party plalntﬁ’f, it cannot be
“said that his evidence must be treated as undisputed.”’
Nelson v. Missouri Pacific Raidroad Co., 172 Ark. 1053,
292 S. W. 120; Skillern v. Baker, 82 Ark. 86, 100 S.
W. 764, 118 Am. St, Rep. 52, 12 Ann. Cas. 243.

‘‘ According to the testimony introduced by appel-
lants, which must be regarded as disputed on account of
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the interest of the witnesses testifying in the result, and
on account of contradictory circumstances, an oral con-
tract was entered into.”” Walker v. Eller, 178 Ark. 183,
10 S. W. 2d 14; Metcalf v. Jelks, 177 Ark. 1023, 8 S. W.
2d 462; Blankenship v. Modglin, 177 Ark. 388, 6 S. W.
2d 531; Burke v. International Life Ins. Co., 179 Ark.
651, 17 S. W. 2d 314; Bridges v. Shapleigh Hdw. Co., 186
Ark. 993, 57 S. 'W. 2d 405; Davis v. Oaks, 187 Ark. 501,
60 S. W. 2d 922; Elmore v. Bishop, 184 Ark. 243, 42 S.
W. 2d 399. However, ‘“Improbability alone is not suffi-
cient ground for holding a fact not proved, where it is
supported by competent and apparently credible testi-
mony.”’ Producers’ Sand & Gravel Company v. Patter-
som, 188 Ark. 50, 64 S. W. 2d 320.

"In the light of these decisions, it is essential that
we examine testimony of the three plaintiffs, keeping in
mind the cardinal principle that if there is substantial
evidence to support the verdict, the judgments should
be affirmed by this court.

The accident occurred on what is now known as high-
way No. 22, which passes through the town or city of
Paris. The state highway, of whlch this is .a continua-
tion, is 18 feet wide. There are suggestions in the tes-
timony that the highway is a part of a city street, wid-
ened as to that portion transversing the railways, but
these inferences cannot be accepted as evidence, and the
highway crossing and approaches must be treated as
being ‘‘a wide street.”’

Appellees were driving from the north in a south-
erly direction. Of the series of tracks to which reference
has been made, it seems clear that appellee had crossed
two, and were approaching the third, beyond which there
was at least one more track. Admittedly the train or
car movement was from west to east, virtually at nght
angle to the direction traveled by appellee. There is
satisfactory proof that inactive cars were on some. of
the tracks on either side of the crossing.

The act of negligence alleged by appellees is that the
car with which they collided was being “‘shunted,”’ or
‘‘shoved’ over the crossing; that it was not connected
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with other cars, or with an engine; that when they were
within about 25 feet of the crossing they suddenly saw a
coal car ‘‘loom up’’ in front of them; that it came from
the west, which would be on.appellees’ right; that they
were looking for danger signals and saw none—in fact,
there were none, if their testimony is to be accepted;
that there was no flagman at the crossing, ete. The driver
of the car says that he was unfamiliar with the crossing,
but one of appellees had often used it. They claim not’
to.have seen the parked automobile occupied by Mr. and
Mrs. Jesse Barnett. At least one of the appellees testi-
fied that they did not drive to the right of the Barnett
car—that in reality no such car was there. They did
not, however, deny being on the west side of the paving,
as testified to by Jessie Barnett. '

On direct examination most of the testimony given
by appellees with respect to notice was of a mnegative
nature—that is, they did not-see nor hear certain things.
As the examination proceeded they became affirmative.
Many of the answers are responsive to the suggestive na-
ture of questions. As an example, Hancock was asked:
¢“You have already stated that you were given no warn-
ing as you approached this crossing until this car shot
out in front of you?”’ Answer, ‘‘No, sir.”’ Whether
the witness intended to say that he was given no warn-
ing, or that he had not already made such a statement,
is uncertain. However, up to that time he had not tes-
tified that a car ‘‘shot out’’ in front of him. This ap-
pellee was rendered unconscious by the impact. On
cross-examination he stated that he did not see the coal
car until ‘‘about the time we hit it.”” He later asserted
that he ‘‘saw this car as it came out in front of us’’—that
they all saw it about fhe same time. This witness also
said that they were on a wide street. Expressed dif-
ferently, the witness said, ‘‘The first thing I saw was the
car just loomed up in front of us.”” Then this statement :
T saw this one as it came out in fromt of us.’”

The appellee Bryant’s vérsion was: ‘‘I was driving
down through these cars on the crossing, and all at once
a coal car came right in front of me. I don’t know where
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it came from.”” In explaining that the car he hit was
not connected with others, Bryant [presumably refer-
ring to that portion of the track on which the movement
occurred] said: ‘‘There were some already over there,
and about the time I hit it, it hit another car.”” There is
this further statement: ‘“To the best of my memory, it
was 1mpossible to see both ends of that train. I thought
it was a train [after the accident] and I jumped out.”’

Appellee Winkler testified that ‘‘The first thing I
knew was when Ed reached for the brake. I saw the
coal car when he did.”” He later said that they were
‘‘right on the car then.”’ .

Although there is a denial on behalf of appellees
that they saw the Jesse Barnett car at the crossing, there
is convincing evidence that it was there. The jury may
have. disbelieved this, and it had a right to do so, in view
of conflicting testimony, but since there was no special
finding of fact on the several disputed points, and since
a finding to this effect was not essential to a recovery if
other substantial evidence appeared in the record, it
cannot be said that the Barnefts and those.who sup-
ported them have misstated the fact, or that the jury
so found. While Hancock said they did not drive around
the Barnett car, he merely said he did not see it—*‘I
wasn’t doing the driving, but I was looking ahead. We
all saw the coal car about the same time.’’

. The only reference made by Bryant to the Barnett
car was that he ‘‘didn’t see it either before or after the
accident.”” He did not deny that he drove around it.

Winkler testified that when his attention was attract-
ed to the danger, they were ‘‘right on the car.”” That
was when Hancock reached for the emergency.

It is in evidence by the testimony of Bryant that the
coal car moved only four or five feet after appellees hit it.

The engineer testified that the speed of the train in
backing was three or four miles an hour, and that after
the accident he moved about five feet. There is virtual
harmony, therefore, between the statements of this ap-
pellee and the engineer as to the distance the coal car
moved subsequent to the impact. Although not disputed
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by affirmative personal testimony, the estimate of the
rate of speed at which the train was proceeding, as tes-
tified to by the engineer, cannot be accepted as undis-
puted, he being an employee of appellant company, and
“indirectly interested. At least he was not wholly dis-
interested. :

If, in fact, appellees were traveling at a rate of
speed of 20 miles per hour, as they testified, and discov-
ered the peril ““as it loomed up before them’’ when they
were 25 feet from the danger point, they would have con-
tacted the coal car in less than one second unless their
speed were checked. Onme of the appellees estimated that
at the time of collision they were traveling at ten miles
per hour. '

At 20 miles per hour they would have traveled 29
1/3 feet in one second. This does not take into account
the period of reaction, which is said to be 34 of a second
for the average man. Bashfield’s Cyclopedia of Auto-
mobile Law and Practice, Vol. 9, p. 539.

Obviously, it was impossible for appellees,’ pléced
as they were when the danger became apparent, to have
avoided striking the car.

The controlling question to be determined is, Were
appellees negligent in placing themselves in the position
of danger? If this question is answered affirmatively,
can it then be said as a matter of law that their negli-
gerice was greater than that of appellant, if it should
be conceded that appellant was negligent?

Clearly, the jury could not have returned its verdicts
without finding that, in spite of all testimony to the con-’
trary, the coal car struck by appellees was disconnected
from others; that it was being shunted over the cross-
ing, and that there were no ample warnings to appellees.
In short, the jury accepted appellees’ version of the
transaction with respect to the immediate circumstances.
This it had a right to do if the physical facts do not
destroy the substantial nature of the testimony upon
which the verdict was based, and if it did not arbitrarily
disregard substantial testimony of disinterested wit-
nesses who were not disputed.
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If, as the appellee Hancock says, he looked up and
“‘saw the coal car blocking the road all at once,’’ then
certainly a considerable part of the car was on the
crossing, immediately in front of appellees. Taking the
evidence as a whole, the point of impact appears to have
been near the east end of the coal car, near the rear
trucks. The train, traveling four miles per hour, would
have moved 5.86 feet between the time appellees say
they discovered their peril, and the time of impaect. All
of the appellees agree that Bryant, the driver, turned
his car to the right. If this were done to any apprecia-
ble extent, the point of impact would have been farther
west—mnearer the front of the car—than if no turn had
been made. '

Appellees, then, are in the attitude of having testi-
fied that they didn’t see the coal car until they were on
it; that they discovered it at a distance of 25 feet; that
it suddenly loomed up in front of them, blocking the
crossing; that it was a single car; that ‘““you couldn’t
see both ends of that train;’’ that after the impact the
car moved only four or five feet; that about the time they
struck the coal car the coal car pushed into another coal
car on the east side of the highway-—and so on.

It was physically impossible for the coal car to have
bumped or eased into the car referred to as having been
spotted on the east side of the crossing—that is, it was
impossible for this to have occurred ‘‘about’’ concur-
rently with the impact. The explanation supplies ap-
parent substantiation for appellees’ contention that the
car was not connected with four or five others which
it was claimed by appellant had already passed over the
crossing, but it places appellees on the wrong side of
the highway. :

- It was impossible for the jury, or any jury, to have
harmonized the diserepancies by eliminating impossibili-
ties, and then to have had remaining sufficient evidence of
a substantial nature upon which to predicate the verdiects.

The judgments are, therefore, reversed, and the
causes dismissed.

Humprareys and Merarry, J.J., dissent.
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HumerrEys, J. (dissenting). The testimony-of the
witnesses introduced by appellees as well as those intro-
duced by appellant are set out rather fully in the major-
ity opinion in this case, so it is unnecessary to again set
out the testimony in this dissenting opinion. The testi-
mony is conflicting on the issue of liability of appellant
and also upon the issue of whether-appellees were guilty
of contributory negligence equal to or greater than that
of appellant. The cause was submitted to the jury under
correct instructions upon both issues with the result
that each appellee obtained a reasonable amount for the
damages he sustained growing out of the collision. These
righteous judgments have been reversed and appellees’
causes of action dismissed by a majority of the court in
violation of the well-established rule of this court that
the court will not disturb the verdict of the jury where
the evidence as to liability is conflicting. This court has
many times said that we look at the evidence in the most
favorable light to appellee alone, and if there is any sub-
stantial evidence to support the verdict it will be sus-
tained. Humphries and Kroger Grocery & Baking Co.
v. Kendall, ante p. 45, 111 S. W. 2d 492; Missoure
State Life Ins. Co. v. Holt, 186 Ark. 672, 55 S. W. 2d
788; Missouri P. Rd. Co. v. Harville, 185 Ark. 47, 46 S.
W. 2d 17; Baltimore & O. Rd. Co. v. McGill Bros. Rice
Mill, 185 Ark. 108, 46 S. W. 2d 651; Altman-Rodgers Co.
v. Rogers, 185 Ark. 561, 48 S. W. 2d 239; Halbrook v.
Williams, 185 Ark. 885, 50 S. W. 2d 243; Arkansas P. &
L. Co. v. Connely, 185 Ark. 693, 49 S. W. 2d 387; Chi-
cago, R. I. & P. Ry. Co. v. Matthews, 185 Ark. 724, 49
S. W. 2d 392.

It seems to me that no one can read the evidence
in behalf of appellees set out in the majority opinion
without reaching the conclusion that appellees’ evidence
is substantial and shows that appellant was negligent in
shunting or running a car across the street without
warning immediately in front of and so close to appel-
lees’ automobile that it was impossible for appellees to
stop, although traveling at a reasonable rate of speed.

The rule is well settled that where issues depend on
the credibility of witnesses and the effect of the weight
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of evidence that a jury and not the court must determine
such issues, and this is true, although the court might
have reached a different conclusion had the judges of
the court sat on the jury, and although they are of opin-
ion that the verdict is against the preponderance of the
evidence. 4 C. J. 859, 860; Mussourt & N. 4. Ry. Co. v.
Johnson, 115 Ark. 448, 171 S. W. 478; Baldwin v. Wing-
field, 191 Avk. 129, 85 S. W. 2d 689; Metropolitan Iaife
Ins. Co. v. Gregory, 188 Ark. 516, 67 S. W. 2d 602; Cun-
nwingham v. Union Pac. Ry., 4 Utah 206, 7 Pac. 795; Bar-
low v. Foster, 149 Wis. 613, 136 N. W. 822; Mathis v.-
Magers, 191 Ark. 373, 86 S. W. 2d 171; Smath v. Arkan-
sas P. & L. Co.,191 Ark. 389, 86 S. W. 2d 411.

The trend of the majority opinion indicates to my
mind that the judges making the opinion assumed to act
as jurors instead of abiding by the verdiets of the jury
in the cases, which are supported by substantial evi-
dence. In my humble judgment the majority of my asso-
ciates have invaded the exclusive province of the jury in
the instant case without rhyme or reason. If verdiets
of juries can be set aside by the Supreme Court where
the verdicts are supported by substantial evidence, there
is no further need of the jury system in this state. 1
think the majority opinion of this case has the effect of
rendering jury verdicts nugatory. ’ :

Mr. Justice MemAFrFY joins me in this dissenting
opinion.



