
ARK.] ELLIS V. FAYETTEVILLE LBR. & CEMENT CO.	385 

ELLIS V FAYETTEVILLE LUMBER & CEMENT COMPANY. 

4-4893


Opinion delivered January 17, 1938. 
MECHANIC'S LIENS—NOTICE.—An agent of a non-resident with 
authority to represent I.-Us principal generally is not such an agent 
as may receive notice of the filing of a materialman's lien on a 
building erected for his principal. 

2. MECHANIC'S LIEN S—AGENT—NOTICE.—The purpose of the notice 
required to be given before filing a lien i g for the benefit ind 
protection of the owner, and, if served on an agent, it must be 

Lsuck an agent as is required to report to his principal. 
.3. APPEAL AND ERROR.—The finding of the chancellor, in an action 

to enforce a materialman's lien, that notice of the lien was filed 
within the time prescribed after the last item was furriished will 
not be reversed unless against the preponderance of the evidence.
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Appeal from Washington Chancery Court; Lee 
Seamster, Chancellor ; affirmed. 

0. E. Williams and Earl N. Williams, for appellants. 
Clifton Wade, for appellee.. 
MEHAFFY, J. The appellants owned certain real 

estate in Washington county, Arkansas, and on July. 8, 
1935, entered into a written contract with W. C. Jackson 
to build certain tourist camps on the lot owned by ap-
pellants. The tourist camps were built and the appel-
lants paid Jackson the entire amount of the contract 
price. Jackson was to furnish all labor and material. 
The contractor, however, did not pay the appellee. 

It is admitted that the appellants owned the lot on 
which the tourist camps were built; that they con-
tracted with Jackson and paid him. 

Suit was filed by the appellee to enforce a material-
man's lien on August 29, 1936. On September 23, 1936, 
appellants filed a demurrer to the complaint. An amend-
ment was filed to the complaint making the contractor a 
party defendant 

Appellee alleged in its complaint that there was a 
balance due it for material furnished of $329.82; that 
on November 15, 1935, notice of its claim was filed in the 
office of the clerk and recorder of Washington county, 
Arkansas, for notice and service of said notice upon non-
residents ; that the appellants were nonresidents ; that 
after expiration of ten days from the filing of notice, and 
prior to ninety days from date of last item of material 
furnished, appellee filed with the clerk its account, as 
required by law, showing the items furnished. 

After appellants' demurrer was overruled, they filed 
an answer to the amended complaint, admitting the con-
tract with Jackson, but denying every material allegation 
in the complaint, except those admitted. They alleged 
that they had paid the contractor, Jackson, and had had 
no dealings with the appellee. It was further alleged in 
the answer that no notice was given that a lien would be 
filed as provided by law; that at the time the alleged 
notice was filed, appellants had an agent in Washington 
county, one Cy Foster, and that it was well known that
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Cy Foster was appellants' agent; that no attempt was 
made to serve notice upon Foster, and notice was not 
filed in the office of the circuit clerk and recorder, and 
recorded as provided by law, and said alleged lien was 
more than ninety days after the last item in appellee's 
account, and they plead the statute of limitations. 

Thereafter, on June 28, 1937, the appellants filed 
motion to dismiss on the . ground that the alleged lien 
purported to have been filed in the office of the circuit 
clerk and recorder of Washington county on November 
26;1935, a.nd an amended complaint was filed in an effort 
to make the original contractor, W. C. Jackson, a party 
on September 24, 1936. It is alleged that the contractor 
was not served with summons or that an action was 
begun within 15 months from the time said lien was al-
leged to have been filed. 

Appellee filed a demurrer to the motion to dismiss, 
and a response denying the allegations in the motion. 

The court found that Jackson had been served with 
summons as ' required by law, and that due return had 
been made, and the court also found that Jackson had 
entered his appearance, and overruled the motion to 
dismiss. 

The cause was then submitted by agreement of par-
ties, and the court, on July 30, 1937, entered a decree in 
favor of appellee and declared a lien on the property 
described for $362.72, interest and costs, and gave. judg-
ment against the contractor, Jackson, for this amount. 
From this decree comes this appeal. 

The court also held that the appellants , were non-
residents on July 19, 1935, and at all times subsequent 
thereto, and that Ellis had no agent in Washington 
county; that Cy Foster was not the agent of said Ellis 
for the construction of the premises involved herein, and 
was not a proper party to be served with the notice in 
this cause, and that appellee had no notice or knowledge 
either actual or constructive, that Ellis had or claimed 
to have an agent in Washington county; that ninety days 
after the last item was furnished by the plaintiff, it filed 
for record in the office of the circuit clerk and recorder,
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a notice of materialman's lien in form and manner re-. 
quired by law, and that the filing of same was notice to 
defendant as prescribed by § 8877 of Pope 'S Digest; that 
affidavit for a lien and itemized statement was filed ten 
days after the filing of the notice. - 

Appellants contend first that there was no - Service of 
notice on appellants as required by §§ 8876 and 8877 of 
Pope's Digest. They .say that they left Arkansas on 
August 7, 1935, and that this fact was well known, and 
that on August 5, 1935, Commander Ellis put a notice in 
the 'Fayetteville Daily Democrat to that effect. The notiee. 
was as follows : 
• "During my absence all my bnsiness here is handled 
by Mr. Cy Foster. Mark St. Clair Ellis." 

Appellants, to support their contention, call atten-
tion first to Laev. Lbr. Co. v. Auer, 123 Wis. 178, 101 N. 
W. 425. : The court in that 'ea:se said: . "It appears that 
Fehr attended to the business of Mr. Auer in his ab-
sence and had authority to represent him in transac-
tions pertaining to his business affairs. These circum-
stances as established by the evidence, clearly show serv-, 
ice of this notice npowthe owner's agent."	- 

The court further said: "The purposes of this stat-- 
ute are twofold; first, to secure payment to persons who 
furnish material or 4ierforni labor upon the structures. 
therein mentioned ; : 'and, :second, to apprise the owner 
that a.claim therefor is:made-for the amount-due-for such 
labor or Material." 

The appellants next -call attention to John'sOn v. 
Barnes & Morrison Bldg. Company, 23 Mo. ApP. 546. 
The, contention was there made that the agent was not a 
proper person to.- receive notice for the owner,--and 
claimed that the . superintendents were the only proper 
agents of the owners upon whom notice of lien claimed: 
should be served. The court said: "But the •superin-- 
tendents had nothing to do 'hut to look after the manner 
and quality of the work done, and to certify as to these 
facts. They had nothing to do with questions of pay-
ment, which were reserved for the decision of Mr. Blair. 
This gentleman's relation with the owners. were, at least,
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stich as should justify a presumptien that-, -when • the" 
notice of the plaintiff's Claim was served upon him; he, 
acting within . the scope of his agency, .`communicated the 
facts-to -his : principles '." -The. , court further said: `Gen-
erally-it is sufficient to:notify an agent WheSe proper busi- - 
ness it is- to 'attend to the matters: in, Tefeten&. to Which: 
the notice Was given." 

In the next case, Col....Iron Wks. v. Taylor, 12 Cole.• 
App:451, 55 Pile: 942, 'the rower Court held thf the notice 
served oh an agent wa'S-insufficient..The'SUpreme4Cinirt,' 
iii . reversing the case said, among'other things, "Cei-iced: 
ing -the contention of appellees that it doe§ net,. yet the—
facts in this case constitute the -Alleghany 'COmpany, 
we haVe said, such an express agent,' kir the exPresS Pur-
pose of making these improvements, that it unquestien-
ably comes within the term 'agent,' as used in § 3, in 
whatever reStricted and limited sense it-inay • be there' 
etriployed.." 

Attention is called to the case of Bar;iS'ce'll.antiltoit 
Co. v. Deli;Or Inv. Co., 217S. W. 719.,'.,The cOUrt :there .	.	. 
said : " The agent to whom:notice may be giVen, under; 
the statute,- must be such an agent as the oWner ha , _ 
pressly vested with .. authority to receive . sudh --noticei or-- 
referred te • as the one te whom siich . nOtice Might be given,. 
or s be an agent of 'general authority,_in .Such:managetiali 
or . directing situation with reference. tO construction 'of 
th6'builang as Would constitute hith the alter Oa' Otthe 
oWner:" 

. It cannot be . said in the instant case that- Mr.. FoSter 
Was , such an agent as described above. Besides . . this, 
Ellis was net the owner of the property. The appellants, 
in the beginning of their brief, say that the structure was 
on a lot owned by Commander Mark St. Clair Ellis and 
Rose St. John Mildmay Ellis, husband-and wife. They 
were the owners' and the 'persons to whom notice should 
be given. 
. The object of the notice, required to be given to the 
owner is for the benefit and protection of the owner, and 
to be served-om an- agent, it must be such an agent as 
would be required to-report to his principal. The notice
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is intended to furnish the owner information and enable 
him to take steps to guard himself against loss. 40 C. J. 
161:

Here the owners were given notice in the manner 
provided in §§ 8876 and 8877, Pope's Digest. On Novem-
ber 15, 1935; the notice was filed in the clerk's office. 
Thereafter the appellants filed the pleadings above men-
tioned. 

It is well established that the owner must have notice 
of the filing of such a lien, and that the statute must be 
substantially complied with. We think, in this ease, there 
was a substantial compliance with the statute. The notice 
was not only given, but was received, and the appellants 
had an opportunity to try the case on its merits in the 
court.	. 

It is next contended by the appellants that the lien 
was not filed within ninety days after the last item of 
material furnished. The lien must be filed within ninety 
days. The evidence tends to show, and the chancellor 
found, that the lien was filed within time, and it is the 
settled rule of this court that we will not reverse the 
finding of a chancellor unless it is against the preponder-
ance of the evidence. 

It is next contended that the contractor was not 
served with summons within 15 'months, nor at any other 
time. The decree of the chancellor is to the 'effect that 
Jackson was served within time and he entered his ap-
pearance and testified himself that he had been served 
with summons. 

The finding of the chancellor does not appear to be 
against the preponderance of the evidence, and the decree 
is, therefore, affirmed.


