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INSURANCE—CHANGE' OF BENEFICIARY.—In' a controversy between wife
i~ and .daughter of insured over the proceeds of insiurance. policies
... in-which the wife was named as beneficiary, but under which she
., had no vested interest, the insured’s’ will, executed after he and
'_w1fe had separated ‘designating "the daughter as beneﬁclary was

. eﬁ’ectlve, and entitled her to the proceeds of the poli¢ies; since
-+ the will conflicted with the- provision in the.policy, and was the
.. insured’s last expression on the subject, it. was held to control. .

Appeal from Clark Clrcult Court Déxter” Bush,
Judge affirmed. o
@G. B. Oljver, Jr., for appellant oo e
- JoH. Lookadoo for appellee o :
MCHANEY J “In h1s lifetime; J. F. Pedron held two
pohcles of hfe insurance on his hfe, ‘each for the sum' of
$2,000, one issued by the New York Life Insurance Com-
pany; and dated November 20, 1920, ‘and the other eéxe-
cuted by the Picific. Mutual Llfe Insurance ‘Company,
and dated Febraary 2, 1924 both’ payable on his death to
the appellant, ‘who' was hlS wife.! ‘'The New York Life
policy provided for a change in beneﬁ(nary as follows:
¢‘Change of Beneficiary. The insured may at any tiine,
and from time to time, ‘change thé benéficiary, prov1ded’:
this‘policy is not thén ‘assigried.  Every' change of ben-
eﬁmary must be made by written notice to the com-
pany at its home office accompanied by ‘the pohcy for
indorsement of the chanO'e thereon by the company, and
unless so indorsed the change shall not take effect. " After’
such indorsement the ‘change shall Telate back to and
take effect as of the date the insured signed said written
notice of change whether insured be living at the time
ofsuch indorsement or not. In-the event of the death ‘of
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any.-beneficiary before the.insured the interest of such
beneﬁc1ary shall vest in the insured.’’ :

.- 'The Pacific Mutual policy contained a s1m11ar pro-
wvision. in the following :language: -‘“Change of ‘Ben-
eficiary. Subject to ' the rights ofnan-y}assignee, the
insured may from time to time, while this policy is in
force, designate a.new ‘beneficiary :by filiig a written
notice thereof at, the home office of the company, accom-
panied by th1s pohcy for 1nd0rsement Such change
shall take effect on the 1ndorsement of the, same on this
pohcy by the company, and not- before. .Should there be
no beneficiary living at the tlme this policy becomes
claim by death, the, _proceeds thereof shall be paid: to the
executor admlmstrators or assigns of the 1nsured ”

. Prior to J une,,1933 _the insured suffered.a: stroke. of
paralysis, :became.in poor health, and.the. appellant, his
wife, separated from:him and continued to live separate
and apart from him until his.death, the -date of which is
not shown in. this record. -We.assume that he;is dead, al-
though ‘there is no .allegation to that.effect in the com-
plaint or-in the answer, except that.the answer sets .out
that Pedron left a will which-has been probated, and that
the appellee has.been issued letters.testamentary; ex-
hibited with the answer, and there was exhibited with the
testimony of appellee, the will. The will, after providing
for the payment of his funeral expenses and debts, and
for two specific bequests of $500 each reads as follows:
‘¢ After-all my debts, . funeral expenses, and the two above
amounts of five hundred ($500) each have been pa1d I
give, dev1se and bequeath unto my beloved daughter,
Jamie Pedron all the balance of my personal property,
‘consisting prmclpally of. life msurance, to-w1t .

. ““Policy No.; 6860428 1ssued by New: York Llfe In-
surance Company on November 16,. 1920 in, the sum, of
$2,000.

““Policy No. 539552 1ssued by the Pac1ﬁc Mutual Llfe

insurance Company and dated February 2, 1924 in the -
amount .of $2,000. * * %

There. was never: any attempt to change the bene—
ficiary in the manner provided in said policies: This ac-
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tion was begun by appellant in replevin.seeking to re-
cover said pohcles, in which it was claimed-that she was
the owner and entitled-to possession thereof.- The appel-
lee defended under the terms of the will. .The question
presented to the lower court, and to this court on appeal

+ Did the will have the effect of changing the ben—
eﬁc1ary°? The lower court decided that it did. -

It is-conceded’ by both parties that thé beneficiary
named inthe pohc1os had no vested 1nterest because
undeét the provisions of the policies, he had the undoubted
right to change the beneﬁc1ary in the manner therein pro-
vided. '~ Under’-such c1rcumstances, it is generally held
that the beneﬁc1ary has no vested interest in the insur-
ance during the lifetime of the insured, and such is our
own holding. We do not appear ‘to have heretofore de-
cided the exact question here presented, that is, whether
the insured may change the beneficiary, where the power
to change ‘is ‘given in'the pohcy, without the consent of
the beneﬁclary, by a testamentary provision, or must he
pursué the méthod prescrlbed in ‘the policy. “The cases
from other jurisdictions are in hopeless conﬂ1ct but it
seems to us that the ‘better rule is with the cases that
hold that the 1nsured may chanO'e h1s beneﬁc1ary by valld
’W1ll ‘

Underh111 on \Vllls, paO’e 71, lavs down the followmo
rule: “¢‘The cases which support the rule that the in-
sured may dispose of the: proceeds of a. policy upon , “his
,hfe, ‘though the beneﬁo1ary is spec1ﬁcally mentioned in
the pol1cy are based upon the theory ‘that the latter dur-
ing the life of the insured, has no vested right which the
law protects. " The majority. of cases sustain this view
and hold that in the absence of any speécial prov1s1on to
the contrary between the 1nsured and ‘the insurer, the
name of the béneficiary may be ‘changed by the former
without the consent of the beneficiary, and without notlce
to ‘him. This would seem to be the correct view, for
if the insured may, by ceasing to pay premiums; ‘deprive
the beneficiary of the proceeds of the policy altogether,
why may he not do so as well while keeping the policy
alive by bequeathing the proceeds to another? The in-
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terest of the beneficiary -under the policy assimilates
closely to the expectation.of the legatee under a will. The
legacy vests upon the death of the testator, but untll that
date it may be revoked or adeemed.”’

" The above staterhent is quoted in Benson'v. Benson,
125 Okla. 151 256 Pac. 912, where a will changing the
beneficiary in a War Risk pohcy was sustained, In Wana-
‘maker v. Stroman, 167 S. C. 484, 166 S. E. 621, the Su-
preme Cotrt of South Carolina took the contrary view,
but in that case there was a strong dissenting opinion,
based largely upon a previous decision of the Supreme
Court of South Carolina, Hunter v. Hunter, 100 S. C. 517, .
84 8. E. 180, and dntley v: New York Life Insumnce Co.,
139 S. C. 23,137 8. E.199, 60 A. L. R. 184. In the Hunter
case referred to, the insured-entered his home ‘and sur-
pr1sed his wife and her paramour who shot him, inflict-
ing a mortal wound. Prior to his death the next day, he
made a will changing the beneficiary in his policy of life
insurance from his wife to his mother.” The Supreme
Court of South Oarohna sustained the testamentary
change in'the beneﬁmary The Antley case held, to quote
a ‘syllabus: ' ““Under life policy prov1d1ng that insured,
‘Without consent of beneficiary, mlght receive every ben-
efit and exercise every right and enjoy every privilege
conferred on insured by policy, insured -had absolute un-
questioned right to ‘assign policy and to sub]ect interest
of beneﬁclary thereto ”’ This case, however, is not exact-
Iy in pomt since there i is ho questlon of ass1gnment in-
Volved in {he: 1nstant casé.

Tt appears to us ‘that the prov1s1ons in the pohcles
above set out relating to change in beneﬁclary were made
for thé benefit'and’ protectlon of ‘the insurer, as well as
for the benefit of the insured. -The purpose was to make
certain and definite the ‘pérson to. whom the proceeds of
the policy were to. go upon the death of the'insured, and
it does not appear to us. that any seripus consequences
could result adversely to the insurer ’s interest.by per-
mitting a change in beneficiary to be made by will, al-
though it was pomted out to the contrary in Wanamaker
v. Stroman, supra, in the following langnage: ‘‘To hold
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that a change in beneficiary may be made by testamen-
tary disposition alone would open up a:serious.question
as to payment of life insurance policies.- It is in the pub-
lic interest that an insurance company may pay a loss
to the beneficiary designated-in the policy as promptly
after the death of the insured as may reasonably be done.
If there is uncertamty as to the beneficiary upon the
death of insured, in all cases where the right to change
the: beneﬁclary had been reserved there would always be
a question -as to whom the proceeds of the insurance
should be paid. If paid to the beneficiary, a will might
_ later be probated designating a different- d1spos1t10n of
the fund, and it would be a risk that few companies would
be willing to take, unless some specified time had elapsed
after the death of insured, or that there had been some
court: ad;udmatmn as to whom the proceeds should; be
paid.”’ :

The insurer Would not pay the beneﬁmary Wlthout
.the surrender of the policy or some evidence of its loss
or destruction, and we do not.apprehend that any court
.would require the insurer to pay the. proceeds of the-pol-
icy under a testamentary provision of the 1nsured after
payment had been made to.:the. designated beneficiary
.and' the- policy surrendered.: There are numerous cases
holding that apolicy may. be assigned by the, insured
without the consent of the beneficiary where there is-no
vested interest in the beneficiary,-and if the insured quits
paying the premiums and.the policy lapses,.-the bene-
ficiary loses his interest therein along with the insured,
and we can perceive no valid reason why, under similar

_conditions, a testamentary prov1s1on may not have the
.effect of changing the béneficiary... In the case before us,
the beneficiary had no vested interest during the lifetime
of the insured, and neither did the legatee under the will.
Both provisions became' effective on his death. The pro-
vision in the will conflicted with the provision in the pol-
icy deswnatmfr appellant as beneﬁclary, and this being
the insured’s last expression on the subject, it ought to
.control. :
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© '~ Neither insurance company is a'party to this litiga-
tion.” So far as this record discloses, no proof of death
has ever been made; and, of course, what we have here
said is not conclusive as against the insurance companies,
as-only the rights of the partles to this: htlgatlon are
here decided. .

We think the court cor rectly determmed the issue as
to:who was entitled to the possession of the poheles and
its judgment is:accordingly affirmed.

Grrrrin :SMitH, C.:J., dissents.



