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TAPPAN V. HELENA FEDERAL SAVINGS & LOAN ASSOCIATION. 

4-4616
Opinion delivered April 19, 1937. 

1. MUNICIPAL CORPORATIONS—OFFICES INCOMPATIBLE.—The office of 
commissioner of an improvement district and the office of a city 
councilman are incompatible, and both cannot be held by the same 
person. 

2. MUNICIPAL CORPORATIONS—POWER TO REMOVE COMMISSIONERS OF 
IMPROVEMENT DISTRICT.—The word "pause," as used in § 5716, 
Crawford & Moses' Digest, providing that the city council may, 
by two-thirds vote, remove the commissioners of an improve-
ment district or any member thereof, means "legal cause." 

3. MUNICIPAL CORPORATIONS.—The action of the city council in 
refusing to remove a member of the board of commissioners of an 
improvement district on the ground that he is a member of the 
city council and that the two offices are incompatible may, on cer-
tiorari, be reviewed by the circuit court. 

Appeal from Phillips Circuit Court ; W. D. Daven-
port, Judge ; affirmed. 

W. G. Dinning and J. M. Jackson, for appellant. 
Edwin Bevens, for appellee. 
HUMPHREYS, J. Appellee is the owner of property 

in Street Improvement District No. 16 of the. city of 
Helena. On the 23d day • f July, 1936, it filed a petition 
in due form and properly verified with the city council
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of said city asking for the removal of Sam .W. Tappan 
as a Commissioner from the Board of Commissioners of 
said district on the ground that he was ineligible to serve 
as a:CommisSioner.of said board because he was a mem-
ber of the city council of Helena. 

; • Upon hearing, the city council refused to remOve the 
Commissioner, 'whereupon, appellee applied to the cir-
cuit' court of Phillips county for a writ of certiorari-to 
review the a:ction of the city council which writ was 
granted, -and the proceedings before the-city Council, in 
response to the writ, were duly certified by the city Clerk 
to the circuit court: 

Upon a hearing in the circuit court, the order of the 
city council refusing to remove appellant as a member of 
said board was quashed, and an order was made remoV-
ing Sam W: Tappan as a member of the Board . of Com-
misSioners : of Sfreet Inaprovement District No. 16, and 
also enjoining the mayor and:members of the city council 
from recognizing the i defendant, Sam W Tappan, as a 
member of the ' Board of Improvethent, and from deal-
ing with-Iim 'as' such 'and also restraining' . the said 'Sam 
W. Tappan. from 'aCting, or .attenViting to act, as...said 
Member 'of the board. The' mayor and members of the 
city-council, including Sam W. Tappan, .were named as 
parties ;defendant in the petitiOn filed by appellee before 
the city 'council:	. 

' From" the 'order Of 'ionovUl by the cirCuit- ,court an 
appeal , hai been awy proseCuted tO this ' ,onrt. 

A reversal , of the order or . judgment , is; sought on 
two grounds; first, that the . office of a Commissioner of 
said distriet is-nbt incotnpatible 'with the Office of a . city 
councilman; and, second, that the .action of the city coun-
cil was' final, being' a matter NVithin discretion,- and not 
a judicial action subject to review 'hy the courts. 

It 1. -adinitted that aPpellant, Sam W.:TatIpan, is 
holding both offices and acting' in both capacities'. The 
first .question;,for determination is has' he the legal:right 
to do . 'so. We think mot,.for the offices- are incompatible. 
It was so held in the case,Of Anclersonr. Pixley; 132 Ark. 
539,;201 S.- W..796. 'The rule announced in that case is
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grounded on the common-law doctrine of incompatibility 
of public offices. It is said in 46 C. J., page 942; that : 
" The inconsistency, which at common law makes offices 
incompatible, * * * lies rather in the conflict of inter-
est, as where one is subordinate to the other, and 
subject in some degree to the supervisory power of its 
incumbent, or where the incumbent:of one office has the 
power to remove the incumbent of the other or to audit 
the accounts of the other." 

See, also. , : 22, R: G. L., pages 412 and '414. Section 
5716 of Crawford,& Moses' Digest provides that : "The 
council shall have the power to remove said board or 
any. Member thereof by a two-thirds* vote of the , whole 
number Of aldermen elected lo the CitY eouneil, provided 
such removal shall be for canse only, and after a hearing 
upon sworn . charges preferred in writing by some real 
property owner in such district, ten days notice of the 
hearing of such charges to be given." .	. 

The word "cause" as used in § 5716 of CraWford & 
Moses' Digest means "legal cause." State ex rei. Hart 
v. Common Council of the !Cify of bulnth, 53 Minn. 238, 
55 N. W. 118, 39 Am. St. kep. 595; Carswell v : Hammock, 
127 Ark. 110, 191: S. W. 935. The case of McDonnell v. 
Imp Dist., 97. Ark. 334, 133 8. W. 1126, relied upon by 
appellant as to the compatibility of the two offices was, in 
that particular, in effect, overruled by the case of Ander-
son v. Pixley, 132 Ark. 539, 201 S. W. 796. , 

The second question for determination is whether 
the circuit court way, on writ of certiorari, review the ac-
tion of fhe city council in refusing to remove appellant 
from the Board of Commissioner's of said city. Appel-
lant contends that the action ot the city :council was final 
and not subject to revieW by the courts for the reason 
that it was whoily a matter within the discretion of the 
city council. That question was settled adversely to the 
contention of appellant in the case. of Carswell ,v, Ham-
mock, 127 Ark. 110, 191 S. W..935. It was,,ruled in 
that case that ; 

, "The action of the city, council in ordering the re-
moval of certain commissioners of certain improvement
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districts is subject to review on certiorari in the circuit 
court. ? '	. 

No error appearing, the judgment is affirmed.


