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1.~ INSURANCE—INSTRUCTIONS.—In an actioh on an insurance policy
* providing that “if the:insured is not in sound health at the time
of the delivery of the policy it shall be void,”” a refusal to instruct
that “if you find from the evidence that insured was not in sound
health at the time of the delivery of the policy, your verdict will
be for defendant” was error, and giving an instruction that con-
fined the issue to “heart trouble” alone was error.
2.. INSURANCE--DELIVERY OF POLICY.—When an insurance policy ‘is
" deposited-in the mails, duly directed to the insured at his proper
:address, with postage prepaid, it is delivered.
3. INSURANCE—In an action on an insurance policy providing that
", “if the insured is not in sound health at the time of the delivery
"of the policy it shall be void” held necessary to submit question
—of sound health at the time of the “delivery’” of the policy, and
not at the time the policy was “issued,” since it might have been
“issued” on one day. and “delivered” on .a different day.

Appeal from Monroe Clrcmt Court w. J Waggoner,
Judge; reversed.

Moore, Gray, Burrow & Chowmng, for appellant

'H. P szth for appellee.

MEHAFFY J. On November 23, 1935, James McCrea,
Jr.; about 16 years of age, made apphcatwn to the appel-
lant for insurance, and thereafter the appellant issued a
policy for $500 bearlno date, December 2, 1935. The in-
sured died on January 12, 1936. Proof of death was
made, and .James D. McCrea, Sr., the beneﬁc1ary in the
pohcy, requested payment and the appellant ‘denied
hablhty

'On March 19, 1936, {his action was instituted by the
appellee for judgment for $500, 12 per cent. damaoes, and
a reasonable attorney’s fee. Appellant answered, deny-
ing that the policy was in force and effect at the time of
the death of James McCrea, Jr., and pleaded as a de-
fense, the following provisions of the policy:

““A. Limitation of Insurance—Within two years
from date of issuance of this policy, the liability of the
company under same shall be limited, under the follow-
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1ng conditions, to the return of:the premium paid there-
(1) If the insured before its date has beeén reJected
for insurance by this or any other  company, order:or &s-
sociation, or has been attended by a physician for any
serious dlsease or complamt or has had before its date
any pulmonary disease or chronic bronchitis, or cancer,
or disease of the heart, liver or kidneys; *** ~

“B. -Alterations, Waivers and Preémiums—This
policy shall not take effect prior to the date of same, nor
unless the first premium shall have beeén paid in cash,
and the contract delivered and accepted during the life- .
time and sound health of the'insured. And if the 1nsured
is not in sound health at the tiine of the dehvery of ‘the
pohcy it shall be void; whether the condition of bad heilth
had its origin prior or subsequent to the application for
this'policy, or was ‘not kuown to’ the insured. ‘Knowl-
edge of the agent-shall 1ot be taken to be knowledge of
the company. * * *77.

" The evidence introduced by appellee showed that at
the time the apphcat10n for the policy, was made, the
insured was apparently in good health, do1ng ‘hard work
hauling heavy wood, and using a dratr saw, and o far
as appellee knew, or the other witnesses who were with
the insured frequently, the insured appeared to be in
good health. He had some trouble with his' tonsils, and,
on Novembér 9, 1935, insured’s mother took him" to Dr.
Murphy. Dr. Murphy test1ﬁed that he examined him and
advised the insured and his ‘mother that he had heart
trouble, and that he presecribed for him for heart tirouble.
The two prescrlptlons ‘however, were introduced, and
there was nothing in them for the heart. The du1gg1et
‘was also 1ntroduced and he said that he did not fill anyr
prescription for Dr. Murphy for heart trouble "

On December 12, 1935, Dr. Dalton examined insured.
He testified that he examlned ‘James MeCrea, Jr., and
that at that time he had affected tonsils and 4 bad heart
and he prescribed for him. Both physicians testified
that his tonsils should be removed, but that it should
not be done until he had been treated and until his con-
dition improved. Dr. Dalton testlﬁed that it-would take
six or seven weeks to develop a heart trouble, and that
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it could not be done overnight. He, however, said that

that was a mere opinion, and there was no way to tell

when the heart trouble began. It was a question of fact

for the jury to determine this question.

The appellant pleaded fraud and false representa-
tions, but the evidence shows conclusively that no fraud
was committed or no false representations made. The
agent who secured the application testified that McCrea
was apparently in good health, and that at the time
he took the application, he did not believe, and did not
believe when he testified, that either of the McCreas made
any false statements. The evidence shows that McCrea
acted in good faith, the agent had solicited insurance a
number of times, and finally the appellee dropped his
‘insurance in another company and took policies in this
company, not for himself, but for his children; and. he
still has two policies in this company.

We, therefore, think that the only question in the
case is whether the insured was in good health at the time
the policy was delivered. Appellant requested the court
to give the following instruction: ' “‘If you find from
the evidence in this case that James D. McCrea, Jr., was
not in sound health at the time of the delivery of the
policy involved in this suit, then your verdict will be for
the defendant.”’

The court refused to give this-instruction, but gave
the following, over the objection of the appellant:
‘“‘Gentlemen of the jury: I have written the words
‘yes’ and ‘no’ if you believe that the deceased was dis-
eased with heart trouble before the policy was issued,
you will answer that question ‘yes,” and if you believe
that he was not diseased with heart trouble at the time
the policy was issued, then you will answer that ques-
tion ‘no’.”’ o

There was a verdict and judgment for $500, together
with attorney’s fee of $75 and 12 per cent. statutory pen-
alty. This appeal is prosecuted to reverse this judgment.

The court’s instruction authorized a recovery if the
deceased did not have heart trouble at the time the policy
was issued, and confined the issue to heart trouble alone.
The instruction requested by the appellant stated that if
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McCrea was not in sound health at the time of the de-

livery of the policy the verdiet would be for the defend-

ant. .It was error to give the instruction the court gave,

and to refuse to give the instruction requested by ap-

pellant,

Provision ‘“B”’ of the policy above set out provides
that the contract must be delivered and accepted when
the insured is in sound health. It states: ‘‘and if the
insured is not in sound health at the time of the delivery
of the policy it shall be void.’” Therefore, under the ex-
press terms of the policy provision, in order to be valid,
the policy must have been delivered when insured was in
sound health.

This court recently said: ‘‘The provisions of the
policy set out above clearly made the answers relating
to the health of the insured warranties and not mere rep-
resentations. They were in the nature of an absolute
agreement and not statements of belief. This construec-
tion of the contract leaves only one question to be deter-
mined here, and that is whether the undisputed evidence
reflects that the insured was in bad health when the ap-
plication for the policy was made.” Springfield Life Ins.
Co. v. Slaughter, 183 Ark. 692, 38 S. W. (2d) 13.

The policy in the instant case expressly provides that
the insured must be in sound health when the policy is
delivered, and not when it is issued. A policy might be
issued one day, and delivered on that day or on a differ-
ent day. The record in this case does not show when
the policy was delivered. The agent testified that it
usually took about a week for the delivery of the policy
after the application was sent in. The evidence in this
case shows that the policy was delivered by mail. When
a policy is delivered by mail it is said. to be delivered
when it is deposited in the mails, duly directed to the in-
sured at his proper address, and with postage prepaid.
If delivered by mail, it is essential that the envelope con-
taining the policy shall be stamped and addressed to the

insured to his proper post office or residence. 32 C:
J. 1127.

. This policy, of course, was actually received by the
insured. The policy may or may not have been issued on
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the day that it bears date. It might have been depomted
in the mails the same day it was 1ssued or at a later time;
but it was necessary to submit the questlon of his sound
health at the time of the delivery of the policy, and not
at the time the policy was issued.

 For the error in’ glvmg the instruction which the
court gave, and its refusal to give the instruction re-
quested by the appellant, -above set out, the Judtrment is
revérsed, and the:cause’ remanded for a new tr1a1

SMITH and BUTLER J J concur mn Judvment



