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HAYES V. WHYTE. 

. 4-4587 
OPihioh delivered 'April 5, 1937. 

.	. 

JUDGMENTS—DEATH OF PARTY—REVIVOR.—Where a judgment, by lapse 
of time for appeal, became final during the lifetime of the success-
fill party; there was, on his death, no necessity for 'a revivor to 
enforce same. Crawford & Moses' Dig., § 6308.
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Appeal from Jefferson Chancery Court; Harvey R. 
Lucas, Chancellor ; affirmed.	. 

U. J. Cone, for appellant. 
E. W. Brockman, for appellee. , • • 
MCHANEY, J. Appellant became indebted to the 

late Senator Creed CaldWell of Pine Bluff, Arkansas, on 
January 5, .1931, in the sum of $400, evidenced by one 
promissory nOte. which became due and payable on Oc-
tober 15, -1931, with interest at 10 peri . cent. from date 
until paid, and secured by a deed of trust ;On: certain real 
estate in Jefferson County,' Arkansas, in which appellee, 
C. L. Whyte, was the trustee. On January 6, , 1934, ac-
tion wds commenced in the Jefferson chancery . court in 
which C. L. Whyte, trustee, and Creed Caldwell were the 
plaintiffs and appellant was the defendant, to foreclose 
said deed of truSt in satisfaction of said indebtedness. 
Service was had on the' same 'day, but appellant made 
default and on the 23rd day of April, during the . first 
three days of that term of court, a decree was' rendered 
against appellant in the sum of $400 with interest and 
costs, which was declared a lien On the property covered 
by the deed of trust, and it was provided therein that 
unless said judgment was paid within ninety days; said 
prOperty be sold by the commissioner therein dppointed: 
No sale was had as provided in the decree and no appeal 
was taken by appellant in'this action therefrom, which 
judgment became final six inonths after* April 23; 1934: 
Thereafter, on December .11, 1934, Senator Creed Cald-
well died intestate,..and . on the 28th day of • the same 
month, C. L. Whyte was. appOinted administrator of his 
estate, .and thereafter , on January 23, 1936, the filed a 
motion praying that he, as original plaintiff,. trustee, and 
as administrator, be authorized to proceed to enforce said 
decree, which was granted on the same day, and the com-
missioner was directed to make sale of the property aS 
decreed, which was' done, and the property' purchased by 
the administrator for the benefit of said estate.: The sale 
was reported to the court, and when the matter came 'on 
for confirmation, appellant filed an affidavit .resisting 
confirmation on the ground' that the action had. not been
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revived within one year from the date of the death of 
Senator Caldwell. The court overruled appellant's mo-
fion resisting confirmation, confirmed the sale, and the 
case is here on appeal. 

We think the court correctly overruled appellant's 
motion and confirmed the sale. The original decree was 
rendered on April 23, 1934, on personal service, and the 
time for appeal expired on October 23, 1934, at which 
time the judgment became final and at that time, Senator 
Creed Caldwell was still alive. No appeal was taken 
from the decree and no motion made to set it aside on 
the grounds provided by statute. The judgment having 
become final during the lifetime of Senator Caldwell, 
there was no necessity for a revivor of the action, and no 
authority existed in the chancery court so to do. The 
sections of Crawford & Moses' Digest, cited and relied on 
by appellant, being §§ 6239, 1058, 1066 and 1067, have no 
application under the facts in this case as they apply to 
pending aaions which have not been terminated by judg-
ment or decree. Section 6308 of Crawford & Moses' 
Digest covers the situation . here under consideration. It 
provides : "If one or more plaintiffs in a judgment or 
decree die before the same is satisfied or carried into ef-
fect, the judgment or decree, if for money or concerning 
personal property, shall survive to the executors or ad-
ministrators of such deceased party, and, if concerning 
real estate, to his heirs and devisees." And § 6309 pro-
viding how execution is to run. In Chatfield v. Jarratt, 
108 Ark. 523, 158 S. W. 146, this court held, to quote a 
syllabus : "When a plaintiff who succeeded in the litiga-
tion died before the entry of the judgment, the chancery 
court had no jurisdiction to revive the cause, kit those 
who succeeded to the rights of the plaintiff had the right 
to move the court to make an order for the entry of the 
judgment as of the true date of its rendition." It was 
held in the same case that the procedure to be followed 
by the losing party was to appeal within the time pro-
vided by law and move, in the Supreme Court, for a re-
vivor. There could be no necessity for a revivor in the 
chancery court because the litigation has been terminated
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by judgment or decree which became final. Had the ap-
pellant appealed to this court within the time provided 
by law, the procedure would have been to move in this 
court for a revivor. Not having done so, all that was left 
to do in the chancery cOurt was to enforce the decree 
which could have been done by C. L. Whyte, trustee, one 
of the original parties to the action, and as administrator, 
or by the heirs at law of Creed Caldwell. 

We find no error, and the decree is accordingly af-
firmed.


