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FRAUD—FRAUDULENT REPRESENTATIONS.—In order that representa-
tions may be fraudulent in law, they must be made by one who
either knows them to be false, or else, not knowing, asserts them
to be true, and made with the intent to have the other party act
on them to his injury, and such must be their effect.’

FRAUD—FRAUDULENT REPRESENTATIONS.—Letter by an attorney
advising his client whose land had been sold for road improve-
ment district taxes that the purchaser was the owner of the lands,
and that it would be well to pay the purchaser $1- per acre in
addition. to the amount paid at the tax sale for a quitclaim deed
from the purchaser and that client should act quickly could not be
made the basis of an action against the attorney, where most of



ARK.] SLEpGE & NorrLEET Co. v. MANN. 885

the statements were true, even though the attorney overlooked
statute extending time for redemption, since mistake was made
honestly and without intent to defraud.

Appeal from St. Francis Chancery Court; 4. L.
Hutchins, Chancellor ; affirmed.

Marvin B. Norfleet, for appellant.
Roy D. Campbell, for appellee.

. McHaxEgy, J. Appellant is a cotton factor of Mem-
phis, Tennessee. Appellee is a distinguished member of
the bar of the courts of this state and all federal courts,
including the Supreme Court of the United States, in all
of which he has practiced for many years. Prior to the
matter complained of, he had represented appellant as
counsel in many matters in Arkansas, and did so repre-
sent it in this matter, which, briefly stated, is as follows:
Appellant was the mortgagee in a real estate mortgage,
securing an indebtedness of approximately $10,000, on
certain lands in St. Francis county, Arkansas, known as
the Varner lands. The owner-and maker of the mortgage
had permitted the lands included therein to forfeit and
sell for the state and county taxes due thereon, which,
including penalties and interest, including improvement
district taxes, amounted to $745.50. Said land, or a por-
tion thereof to the amount of 720 acres, had been per-
mitted to go delinquent in St. Francis County Road Im-
" provement District No. 1, and, at a chancery court sale
on December 10, 1926, pursuant to a decree of foreclosure
for delinquent betterments, same was sold to the district
for the delinquent taxes, penalty and costs. On June 15,
1929, the district, for a consideration, assigned its cer-
tificate of purchase to the East Arkansas Investment
Company, of Forrest City, which latter company had re-
deemed from state and county forfeitures at a cost to it,
including the amount paid for the certificate of purchase,
of the sum aforesaid. Appellant had requested appellee
to assist it in straightening out the title to said lands, and
on August 23, 1929, appellee wrote appellant the follow-
ing letter which is the basis of this lawsuit:

““As you have heretofore been advised, the East Ark-
ansas Investment Company is now the owner of these



886 Srepce & NorrLEeT. Co. v. MANN: [193

lands by reason of sale and purchase at chancery court
sale for road improvement district taxes. As a rule,
these sales, having been made by the chancery court and
ample time given for redemption, are held to be valid
and pass title and, while we have not investigated these
particular sales, 1t is. falrly safe to say that the invest-
ment company could hold the title so acquu'ed

 ‘The amount actually pald out by the investment
company on the property for taxes, ete., 1s approx1mately
$750 It mlght vary $5 or $10 from this sum When interest
is accurately. counted. They have agreed, after some par-
ley, to accept in addition to the amount pa1d ‘out by them
for taxes and. 1nterest on same,.the sum. of $720 which
equals $1 per acre for the land. We met with the board
and endeavored to get prlce of. $500 but they were insist-
ing on $1,000, but finally agreed to the sum mentioned.
This would make a total of approx1mately $1, 450 to clear
the land of these: sales. The investment company would
execute a qultclalm deed to the pr operty

- “4Qur- judgment-is that'it would be’ well for you- to
make this payment and protect the title. ' This should be
attended to-.at-once as:they will not hold itiopen but for
a:few days. . It might not be a bad'idea for you to tele-
phone us upon receipt of this letter:so:that we may keep
the matter ahve until .you can exther accept or reJect the
proposwlon E N R

Although this letter was wrltten as stated, on' Au-
gust 93,1929, this action was not- commenced until nearly
four years later -Angust 7,1933: -By: this action appellait
sought:to recover from appellee $720. -It alleged that it
acted pursuant to the advice contained in ‘said letter, be-
lieving same to be true and being ignorant of the falsity
thereof, 'and ‘paid sa1d invéstment company $1,465.50 for
its qultclalm deed. -It alleged-that appellee made false
and fraudulent. representatlons and statements in said
letter ‘and kneW or ought to have known (a) that the n-
vestment company had no title to said lands except such
as was subject to redemption, (b) that said sum of $1,465
was not required to.clear said lands of said sales, (c¢) that
it was not well for appellant to pay said sum, and (d) that
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no necessity existed:for quick action. It asserted that a
right of redemption ‘existed from the sale for road dis-
trict taxes by reason of § 14 of act 112 of'the Acts’ of 1927,
which enlarged the period of redemptlon for three years.
in road districts from the date of the passage of said act,
March-4, 1927, to March 4, 1930, and that said lands could
have- been redeemed Wlthout payment of the $720 to said
* investment company. Judgment was prayed I in said sum.

Appellee answered adrmttm«r h1s auth01sh1p of the
letter, his relat10nsh1p as counsel for appellant and as-
sumed full responsibility for all statements made in said
letter. He denied all allegatmns of false and fraudulent
mlsrepresentatmns, as well as all other ehalges of care-
lessness, recklessness and bad falth in the’ complamt He
alleged that, at the time he wrote said letter, he had
before him the record of said road 1mprovement d1str1ct
sale which condemned said lands to be sold for dehnquent
_ assessments, the report of the commissioner makmg the
sale, the finding of the court that same had not been re-
deemed as provided by law ‘and d1rect1ng the commis-
sioner to execute his deed therefor .to said investment
company, which was done, and in all things approved
.and confirmed.  Other allegations in the answer were
made further ;]ust1fy1ng appellee in the advice g1ven,
but we deem it unnecessary to set them out.’

.Upon a hearing the trial court dismissed. the com-
plaint for want of equity. The case is here on appeal.

We agree with the trial court that: appellant s al-
leged cause of action is without merit, éither in fact-or in
law. This is true .even though appellee ‘overlooked the
act of 1927, enlarging the period of redemption, as above
stated, and the effect of our decisions construing such
statutes. The letter relied on made no false and fraudu-
lent representations, as alleged.- The statement-that the
investment company is now the owner: of ‘said lands by
reason of the sale for road improvement district taxes
was troe. It was the then.record owner.” It had a deed
-from the commissioner making the sale pursuant to de-
cree of the chancery court, which-had been approved ard
confirmed, and in which was the recital: ““ And, whereas,



888 Srepee & NorrLeer Co. v. MaxN, [193

fwo years have elapsed since the date of said sale, the
said property has not been redeemed as provided by
law,”” ete. Another statement is that such sales are, as
a rule held valid. Such is the fact. There is nothing
false or fraudulent about that. Another statement is
that he had not investigated this particular sale, but it
is fairly safe to say the investment company could hold
the title so acquired. That statement in the letter was
alone sufficient notice to appellant that appellee was not
rendering an opinion on the title to said land and was
not an insurer of the suggestions made. The other state-
ments in the letter as to what the investment company
had expended and what it demanded, and that it would
be well to make the payment at an early date were true.
As we construe this letter there is nothing in it intention-
ally false and nothing remotely resembling fraud, and
therefore it contains nothing actionable. It appears to
us to be more in the nature of sound, friendly advice
from one old friend to another, to choose the lesser of -
two evils in which such other finds himself. Whether to
pay the $720 profit demanded by the investment company
and get a clear title without any risk, or whether to get
into costly litigation, with a fair probability of win-
ning, but with a possibility of loss of an investment of
$10,000, plus costs and attorney’s fees, was the question
before appellee, and we think any good counsellor, who
had his client’s interest at heart, might have given the
same advice as did appellee.

The law of the subject is well settled. In First Na-
tional Bank of Newark v. People’s National Bank of
Springfield, 97 Ark. 15, 132 S. W. 1008, the late Chief
Justice Harr quoted with approval from Hanger v. Evins,
38 Ark. 334, the following: ‘‘A false representation, to
be actionable, must not only mislead, but must be made
fraudulently, and with that intent. No one can be held
liable for a false representation who honestly believed
it when made, however false it may be; but he is liable
if he knew it to be false, or, knowing nothing about it,
asserted it to be true.”” And in Ryan v. Batchelor, 95
Ark. 375, 129 S. W. 787, it is said: ‘‘Now, before a rep-
resentation will be considered fraudulent in law so as to
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give a right of action therefor, it must be made relative
to a matter susceptible of accurate knowledge, and must
be a statement importing knowledge on the part of the
person making the representation; and it must also be
relied on as such. If the statement was made only as an
expression of opinion, or if it was not made in a manner
so as to induce the other to act in reliance thereon, then
such representation, even though not true, would not
be sufficient to base an action thereon for deceit.”’

" In Troyer v. Cameron, 160 Ark. 421, 254 S. W. 688,
the court quoted the following as the rule of the court
governing actionable misrepresentations: ‘“‘In order that
representations may be fraudulent in law, they must be
made by one who either knows them to be false, or else,
not knowing, asserts them to be true, and made with the
intent to have the other party to act upon them to his
injury, and such must be their effect.”’ Citing a number
of cases.

Under this well- settled rule, appellee was not guilty
of fraudulent m1srepresentat10n in writing the above-
mentioned letter, even though the land was subject to
redemption under a statute with which he was not famil-
iar, because there was no intent to defraud. The con-
trary intention appears. It is not alleged or even in-
timated that appellee profited by such advice from the
investment company. He made no positive assertion that
such title was good in the investment company, but only
that such sales were generally held to bé good, and he
made the positive statement that he had made no ex-
amination of this particular sale. The finding of the
court was that the period of redemption had expired and
although both he and the court may have been in error in
this regard, it cannot be the basis for an action of fraudu-
lent misrepresentation.

The decree of the chancery court is correct, and must
be affirmed.



