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WITNESSES—PARTIES.—W hen a defendant.in a lawsuit takes the
stand, he is to be treated as any other witness, and a wide latitude
is permitted in cross-examination as to questions tending to estab-
lish facts contradicting his defense, or to impeach his credibility
as a witness.

INSTRUCTIONS. —Instructmns given at the request of appellee
which, though not accurate declarations of law, were not inher-
ently erroneous nor in conflict with instructions given at the
request of appellant, and to which specific obJectlons did not suf-
ficiently suggest their defects held not- erroneous.

ASSAULT AND BATTERY—DAMAGES.—In an action for damages sus-
tained when appellant assaulted appellee, evidence held to sustain
verdict for the amount awarded by the jury.

Appeal from Grant Circuit Court H. B. Mecms.

Judge; affirmed.

EW. Brockmdn for appellant.
McClellan & McClella/n for appellee. .
BurLEr, J. Roy J ackson the appellee, brought sult

against the appellant to recover damages for assault and -
battery and was awarded a judgment in the sum of $300,
to reverse which this appeal is prosecuted. The conten-
tion for reversal is based upon alleged errors of the trial
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court in permitting the appellee to interrogate the appel-
lant on cross-examination regarding previous difficulties
and giving improper declaratlons of law at the request
of the appellee.

The appellant maintained a dance hall at his home
and the appellee and his brother, Henry Jackson, were
the musicians who played regularly for the dances except
on a few occasions. They received a certain compensa-
tion for their services. On the night of April 11, 1936,
‘there was to be a dance and appellee arrived after the
dance had begun. Just what his condition was and what
happened after he arrived at the home of the appellant
is in dispute. The testimony on the part of appellant
tended to show that he was more than slightly intoxi-
cated and was indulging in profane and vulgar language
in the presence of those who had gathered for the dance.
It was also in evidence that appellee resented the atten-
tions his brother was paying to a certain lady whose
favors he desired for himself alone. This lady was dane-

ing with appellee’s brother and he interfered and an
~ altercation between them resulted. The appellant inter-
vened, but contends that he did not use any violence, only
endeavoring to keep the peace. However, he became en- °
tangled with the appellee in such a manner that they
fell to the floor together and, in some way, appellee’s’
leg was broken. Appellant, at first, did not know of the
injury, but as soon as he learned about it he attempted to
offer first aid.

The evidence introduced on behalf of appellee con-
tradicts that of appellant’s witnesses as to his intoxica-
tion and unseemly conduct and tends to establish the fact
that appellant interfered in a violent manner, knocking
appellee to the floor with a blow of his fist and ‘‘stomp-
ing’’ on him while he was-on the floor, and thus breakmg
his leg.

The appellant, testlfymg in his own behalf as to the
relations existing between him and the appellee and as
to the manner in which appellee’s leg was broken, stated
in effect that he and appellee were on friendly terms and
that he and the appellee and appellee’s brother shared
equally in the money made from the dances; that when
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he interfered between appellee and Henry Jackson, it
was only for the purpose of keeping peace and used no
more force than appeared reasonably necessary to him to
accomplish that result. He denied emphatically that he
struck appellee with his 4ist or that he stomped him: when
he was down on the floor. On cross-examination, appel-
Jant was asked by counsel for appellee if he- had not,
shortly before the altercation involved occurred, “beat
up little Tobe Guinn.”’ On objection being made, the
trial court observed: ‘‘This is on cross- examination and
Mr. McClellan (appellee’s attorney) is bound by the
answer.”’ Witness then answered that he had never had
any trouble with Guinn and did not beat him up. Appel-
lant was asked if ‘he had not beaten up one, Dick Mec-
Alpin, for which assault he had been-convicted and paid
a fine. Objection was made and, in’ overruling the objec-
tion, the court stated that the jury could conmsider this
testimony as touching the credibility of the witness. Ap-
pellant admitted that he ‘had struck McAlpin, but at-
tempted to justify this act, though admitting that he had
been convicted and that he paid a fine. - He was also
asked about a difficulty he had had with another person
and he admitted that he had struck this man.” We think
_this cross-examination not improper. When a defendant
in a lawsuit takes the stand he is to be treated as any
‘other witness and a wide latitude is permitted in cross-
‘examination as to questions:tending to -establish facts
contradicting his defense or to 1mpeach hm credlblhty
as a witness. - - : :

We perceive no abuse of the trial court’s discretion
and are of the opinion that the questions and admissions
‘tended to show that appellant was a man of violent and
turbulént disposition: which was a matter for the con-
sideration of the jury in weighing appellant’s testimony
and testing his credibility as a witness.

" The appellee requested, and the court gave, instruc-
tions Nos. 1, 2, 3, 4,5 and 7. Instruction No. 1 told the
‘jury that if defendant (appellant) assaulted plaintiff
‘(appellee) he would not be justified because plaintiff was
.about to get into a fight with another person. - A general
ohjection was made to this instruction.
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Instruction No. 2.was to the effect that no person has
a right to assault another except in defending himself or
his family from bedily harm or the taking of their lives.
To this instruction, a general objection was made and a
specific objection to the phrase.‘‘defending himself or h1s
tamlly from bodily harm or the taking of their lives.’

Instruction No. 3 told the jury in effect that if appel-
lee was, emploved by the appellant to play. music at the
dance, or that appellant was conducting a dance which
was open to the public and makmg charges for. danclng,
appellee had a right to be at appellant’s place. This.in:
struction was generally and specifically objected to on the
ground that it was an._ 1nstruct10n on the Welght of the
testimony. .

Instructlon No 4 to Whlch a. general obJecmon Was

made, told the jury that if it should find that appellee was
assaulted by the appellant the bulden was on appellant
to show justification.
,,,,, ‘Instruction No. 5 related to the measure of damages
and was given over the general objection of the appellant

Instructlon No.. 7 was to the effect that, if the jury
should find from a preponderance of. the ev1dence that
the appellee was defending himself in the alter cation with
his brother, the appellant would not be Justlﬁed in assault-
ing the appellee :

We are of the opmlon that while some of the instruc-
tions complained of may not have. been accurate declara-
tions of Iaw, they were not 1nherently erroneous or in
conflict with instructions given at the request of the ap-
pellant and that the specific objections made did not suffi-
ciently suggest their defects.

- We 'do not: set ‘out instruction No.'5, given &t the re-
quest of the’ appellee, on’'the measure of damages, because
we think it'is’in effect substantially such as we have fre-
quently approved The criticism, of th1s 1nstruct1on is
that it did not tell the jury that ¢‘it: must appear from the
evidence what damage; if any,”’ was sustainéd; alse, that
the testlmony didnot support the instruction in"that there
was no evidence as’tothe amount ‘of the med1ca1 bills or
the value of appellee s loss’ of- time. ‘The, ‘instruction
submits to the jury the questlon of whether or not.dam-
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ages were sustained for bodily injuries and the other ele-
ments tending to show damage, and while it is true no
proof was made relating to the amount of the medical
bills or the value of appellee’s lost time, this was not
prejudicial as the evidence as to the injuries inflicted
amply sustains the amount awarded by the jury.

Instruction No. 7, we think, is a correct declaration
of law, as held by this court in the case of Robertson v.
Sisk, 115 Ark. 461, 171 S. W. 880, and cited by the appel-
lee. The defense tendeled by appellant was (1) that the
injury to appellee was the result of an accident and (2)
that he had the lawful right to maintain the peace in his
home and that in his effort to do so he exercised no more
force than was reasonably necessary. On these theories,
the trial court gave ten instructions at the request of ap-
pellant which stated the law in a light as favorable to the
appellant as he might expect and in effect gave the con-
verse of instructions given at the -request of appellee
which have heretofore been discussed. We refrain from
discussing the cases cited by appellant for the reason that
the principles involved are well settled, and; as the ver-
dict of the jury is sustained by ample ev1dence, the judg-
ment will be affirmed.



