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SmiTH v. AMIS.
4L
Opinion ‘delivered March 29, 1937.

JUDGMENTS—FINAL JUDGMENT DEFINED.—A final decree is that
which disposes of the whole question so that nothing is left to
adjudicate upon. ' o :
JUDGMENTS—IMPLIED ADJUDICATION.—Where, in mortgage fore-
closure proceedings, S. intervened, claiming title to the property
under a bill of sale, and F. intervened, claiming rights-in and to
the property by reason of an assignment of rents which had been
collected and paid on the purchase price of the property, and the
assignment of the rents was an issue raised by the first interven-
tion, a finding against S. on her claim of ownership, and silence
as to F.’s claim under his assignment was not an implied adjudi-
cation against F.s claim, where his intervention was not dis-
missed, and it appeared that neither the parties nor the court
considered the issues concluded.

ABANDONMENT —EVIDENCE.—Statement by assignee of rents on
visiting apartments where he looked over the property involved,

‘I don’t see anything here for anybody; I don’t see anything'to be
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°

_ got out of this thing” was insufficient to show an abandonment of
" .the assxgnment '
4. VENDOR AND PURCHASER—INNOCENT PURCHASER. —Parties buying
" furniture under a bill of sale are charged with knowledge of
" record showing adverse interests, and are not innocent purchasers.

) Appeal from Pulaski Chancery Court; Frank H.
Dodge, Chancellor; affirmed.

Tom W. Cam\pbell for appellants

0.W. W'ngms 8. 8. Jcﬁ'erzes and FredA Donham
for appellees. - -

GRIFFIN SMITH,,. J " On Apnl 17 1936, the Pu-
laski chancery court gave judgment for $1, 556 93 in
favor of H. W. Finkbeiner, trustee. Certain furniture
was 1mpressed w1th a. hen to secure payment of the
obligation. ..

J. M. VVells and : others were defendants in . suits,
whereln mortgages. on the real property of the Violet
Apa1 tments were foreclosed in 1934. The furniture in-
volved in controversy was a part of the equipment of
the apartments Mar;]orle Smith and Violet . Hayes,
daughters of Wells have appealed on the grounds (1)
that Finkbeiner’s cause of action was res adjudicata;
(2) that there is.no competent evidence to support the
chancellor s ﬁndmgs .(3) that Finkbeiner had abandoned
an ass1gnment of rents upon which his lien was predi-
cated .and (4) ‘that appellants were innocent purchasers
w1thout notice, | :

On December 30 1933, Mary E. B. Amls and others
filed suit against J. M Wells and necessary parties-on an
indebtedness secured by mortgage or deed in trust on real
property knownas-the Violet: Apartments. Other obli-
gations in favor :of materialmen had been incurred by
Wells. These were'.evidenced by note payable to Fink-
beiner as trustee, secured by second mortgage. In the
Amis suit to foreclose the first mor tgage Finkbeiner was
a .defendant. He filed answer, and in an intervention
asked that a lien ‘be declared -on the.furniture. for the
reason ‘that rents ass1gned to him under a-written pledge
had been used .by Wells to make payments on the pur-
chase price. He also.sought judgment on the note, and
- foreclosure of -the second mortgage. .
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Marjorie Smith, one of the appellants herein, filed an
intervention in the foreclosure suits, alleging ownership
of the furniture under a bill of sale from her father, exe-
cuted in 1932. On October 11, 1934, judgments were given
in favor of those entitled to participation under the first
and second mortgages on the real property. Rquities
amounting to $550 and interest were established in favor
of Marjorie Smith, who was found to be mortgagee, and
not owner, of the furniture. A lien was declared for this,
and for the additional sum of $630 payable to the Hav
erty Furniture Company on a sales- contract.

Upon a showmg that the defendant Wells was in-
solvent, Kenneth Lane had’ been appointed receiver, and
from February 3, 1934, rents on the apartments were col-
lected by him. The decree of October 11, 1934, directed
Lane to pay the claims of Marjorie Smrth and Haverty
Furniture Company.  As to the item of $550 it is con-
ceded that this was paid by the receiver, and the Haverty
claim was discharged. The same decree gave judgment
of $5,403:11 to H. W. Finkbeiner, trustee, on his answer
and intervention, and fixed a hen on the real property by
virtue of the deed of trust referred to supra. There is
this recital:- ‘“The court doth retain control of this cause
of action for such further orders as may be proper to
enforce thé rights‘of the parties hereto adjudged and the
rights of such as may hereafter become parties to this
action by proper proceedings * * *. And to the findings
and decision” of the court holding that the said bill of
sale of the intervener, Mrs. Marjorie Smith, has only
the effect of a-mortgage and in refusing to hold that said
bill of sale has the effect of vesting absolute title to the
property -therein described in her, said intervener, Mrs.
Marjorie Smith, and the defendants, J. M. Wells and Ger-
trude Wells, and intervener, H W. Finkbeiner, duly save
their exceptions.”’

‘None of the parties who excepted to this decree ap-
pealed, and on November 13, 1935, Mar30r1e Smith and
Violet Hayes brought an action in replevm in the Pulaski
chancery court, -naming as defendants those who were
parties to the chancery proceedings. Over objections of
the plaintiffs, this suit ‘in replevin was transferred to
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chancery, and there consolidated with the foreclosure
cases. It alleged that Marjorie Smith and Violet Hayes
were owners of the furniture, and were entitled to its
possession. After the cause had been transferred to chan-
cery, Finkbeiner-. filed an intervention, motion to consoli-
date, and answer, setting out his claim-against the fur-
niture. - - S

In the decree of April 17, 1936, the chancery court
found that as to the Finkbeiner claim, J. - M. Wells and
his wife, Gertrude Wells, had on August 15, 1930, exe-
cuted and delivered to-Finkbeiner as trustee the note
sued on, together with a written assignment of rents
arising from the Violet Apartments; ‘that they had col-
lected $2,075 of the assigned rents and used such in pay-
ment on furniture; that thé reasonable rental value of
the: furniture was equal to 25 per cent. of the total re-
ceived, or $518.31; that Finkbeiner was entitled to the
difference of $1,556.93, but. that plaintiffs, Marjorie Smith
and Violet Hayes, were entitled to a:lien to the extent of
$1,000 by virtue of a bill of sale executed-in their favor
by J. M. Wells, dated June 18, 1935, subordinate to the
Finkbeiner lien of $1,556.93. This appeal is from the
action of the.court in refusing to.recognize the bill of
sale as a valid transfer of an unencumbered title to the
furniture. o C :

(1) If Finkbeiner’s cause of action was res adjudi-
cata, there was no title adverse to appellants, and they
should prevail. In urging validity of the bill of sale;
appellants direet attention to the mortgage and the as-
signment in favor of Finkbeiner; which bear the ‘same
date, and which were before the court with Finkbeiner’s
answer and intervention on October 11, 1934, at the time
judgment was: given on his note and mortgage. At the
same time,. judgment was givén in favor of Marjorie
Smith for $550, with a lien ‘on ‘the furniture. It is con-
tended that the court’s failure at that time to find. for
Finkbeiner on the assignment of ‘rents was a denial of
his claim, and constituted-a final judgment from ‘which
he could have appealed; ‘and,: having failed to appeal,
such right had ceased at the time appellants sought to
replevy the furniture;” . - o o -
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The correct rule is that ‘‘if the judgment or decree
in form or effect dismisses the parties from the court,
discharges them from the action, or concludes their rights
in respect to the subject-matter in controversy in the
case, an appeal will lie.”’ Campbell v. Sneed, 5 Ark. 398.
“‘ A-judgment, to be final, must dismiss the parties from
the court, discharge them from the action, or conclude
their rlghts to the sub;]ect matter in controversy. ? State
Bank v. Bates, 10 Ark. 633. ‘A final decree is that which
concludes their rights to the subject-matter in. contro-
versy.’’ Bank of State v. Bates, 10 Ark.633. ‘“A final
decree is that which finally dlsposes of the whole ques—
tion so that nothing further is left to adjudicate upon.’
Tucker v. Yell, 25; Ark. 420, quoting from. Bouyvier.. In
Tucker v. Yell it was said:. ‘‘In peculiar.cases, the court
may decree as.to certain defendants or property, while
all the equities ags to other defendants and property are
reserved for further consideration; and yet this decree,
as to.certain .defendants -or property, may be final. i.If;
in the course of the proceedings, final decrees’ vital to the
interests of any of the htwants -are made an. appeal ma,y '
be had.”” .- = ;

Judgment on the note and- the decree of -foreclosure
were final as to:Finkbeiner’s rights under' the mortgage.
The assignment of rents, ev1denced by a separate docu-
ment, was an issue raised. by the first intervention. The
intervention was not dismissed; and there was-a.finding
aoalnst Marjorie Smith on-the question of ownership. of -
the furniture, she being adjudged a mortgagee .only.
Therefore, there was no. adjudication agamst kabem-
er’s claims under the assignment unless it can. be . said
that silence by the court is to be -construed as a' denial
of -the claim. -Subdivision ‘‘¢’’ of § 95, 4 C. J. S, is a
discussion of the law of implied adjudication. - ‘A judg-
ment or decree,’”’ says.the text, ‘“‘may be final and ap-
pealable as dlsposmg of all the issues by reason .of.an
implied adjudication, and it has been held that where two
causes of action are stated in the pleadings. and put in
issue at the trial, and the judgment awards a recovery
upon one, but is silent as to the other, such judgment is
prima facie an adjudication that plaintiff was not entitled
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to recover upon the other cause. This rule applies to
disposition.of the issue raised by-a cross-bill, cross-com-
‘plaint, counterclaim, or plea in reconvention.’’

While this ruale is sound, its application would de-
pend upon circumstances and facts attending a particu-
lar case, and if it should reasonably appeéar :that’ the
parties, themselves, and the court, did not consid'er"the
‘issues concluded, the rule should not be invoked. ' In the
instant case Iﬂnkbemer s position was antagonistic¢ to
that of Marjorie Smith, and her interests were disposed
of ‘without a spemﬁc ﬁndmcr aoamst Finkbeiner under his
assignment. It is 1nfe_rable that ‘Wells was co-operating
with his daughter in substantiation of her claim of own-
ership under the first bill of sale, although the testimony
is not abstracted. There is nothing to suggest that the
court, after finding that Marjorie Smith was not an own-
er, intended to hold against Finkbeiner. Nor can it be
said that failare to make a finding had the effect of an
adverse ruling. The very purpose of the intervention
was to present Finkbeiner’s claims under the assign-
ment, and the intervention was not dismissed. It fol-
lows that appellants’ plea of res. ad]’udwatcb was plopelly
reJected :

"{2) TUnder: the second asswnment 1t 18 contended
that there is no competent ev1dence to support the decree.
We havé examined the abstract and testlmony in the rec-
ord, and on this point the chancellor is sustained.

(3) - No substantial proof was. introduced to show
that Finkbeiner abandened‘ the assignment, other than
testimony of Wells, who said that on one oceasion Fink-
beiner visited the apartments, and after looking over the
property remarked, ‘‘I don’t see anything here for any-
body; I don’t see- anythmg to be got out of this thing.”’
The statement cannot be construed as an: abandonment
nor did his prior or subsequent conduct ev1dence such
an intent. o :

(4) Appellants were not mnocent purchasers of the
" furniture under the bill of sale executed in 1935.. At
that time Marjorie Smith had- secured a lien under a
previous hill of sale, and the judgment had been paid.
She is charged with knowledge -of the record. -The court
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retained control of the actions, and the receiver had not
been discharged. The appellant, Violet Hayes, became
interested because of the pressing necessities of her
mother, who was ill, and because of the unfortunate
financial condition of her father. It is admitted that
each appellant advanced funds, but a proper construec-
tion to place upon the evidence is that the appellants
desired to be of service to their parents. Therefore,
their motives were far more praiseworthy than would
have been the case had they responded to a mere business
opportunity to acquire property. The chancellor was
not in error when he found against the contention that

they were innocent purchasers without notice.
. Affirmed.



