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-AUSTIN V. STA TE.': 

Ciim. 4616. 
Opinion delivered March 22, 1937. 

1.- CulinrNAL LAW.—Where A. and R. were jointly indicted for mur* 
der and r there 'was a severance -for purposes'of trial; 'the fact, 
that on R.'s motion the indictment was-quashed.as to him because 
there were.no negroes on the grand jury that returned the indict-
ment . did not have:the eifect of releasing A., since the statute, 
(§ 3063, Crawford - &.1146ses' Dig.) negatives that interpretntion, 
where' the crime charged - is divisible. • • 

2. APPEAL AND ERROR.—Where A. and R. were jointly . indicted for 
murder, but were tried 'separately, -A. could mot on appeal . raise 
for the first, time the objection that there were no negroeS on 

• the .grand jury that returned the indictment, since it was an objec-
• tion that he could and did waive by not raising it in the conrt 
belOw. • . 
CRIMINAL' LAVV—CONFESSION.	 remark of the court in admitting 

• in -evidence a written •CorifesSion alleged to have been secured' by 
"third degree" methods that "I , will permit the :purported confes-
sion to be read to you. If testimony is introduced later on during 
the. trial that convinces . you it was made under coercion or as a 
result of threats, or on promise of reward then you Would not 
'consider the Confession" dicI not, where the- court charged the jury 
that - "the • -confession could riot be considered for any. purpose 
unless .it was found to have ,been freely and . voluntarily made," 

. indicate' that the court was .of the-opinion that it was voluntarily 
made. • .	 . 

. HOMICIDE—SUFFICIENCY OF EVIDENCE.—Evidence • held snffiCient
to sUstain- convictiOn of murder in the ' first degree'.	 -	 - 

• •	 • - 
. Appeal from .Garland, Circuit Court;. Earl .Witt, 

Judge ;, affirmed. .	.	. . ; 
..	Scipio A. Jones ; and J. R. Booker, for apPellant. 

Jack Holt, Attorney General, and John P. Streepey, 
Assistant, for :appellee.	, • 

SMITH, J... Appellant and one -Castile Rye:were joint-
ly indicted for the crime of murder in the first degree, -al-
leged to have been committed by killirig John:McTigrit 
an attempt to .rob MeTigrit. Appellant was separately 
tried and given: a capital Sentence, from .which -is this 
appeal. .:	• ..	.;	 . 

It is said in appellariys brief that Rye filed a. motion- - 
-to quash the indictment against himself upon.the ground- - 
that there .were no negroes .on the grand -jury which. re-
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turned the indictment, and that this motion was sus-
tained. It is argued that this action operated to quash 
the indictment against appellant upon which he was tried. 

There are two answers to this insistence. The first 
is that the record on this appeal contains no reference 
-whatever to the trial of Rye, and the motion for a new 
trial assigns no error in this particular. It may be that 
Rye filed such a motion, and that the court made the 
order stated, but the record in this case contains no ref-
erence to such proceedings. Certain it is that appellant 
made no such motion. It is oertain also that appellant 
might waive this question, and he did so when he did not 
raise it in the court below. Section 3063, Crawford & 
Aloses' Digest, reads as follows : "The prosecuting attor-
ney, with the permission of the court, may, at any time 
before the case is finally submitted to the jury, dismiss 
the indictment as to all or a part of the defendants, and 
-such dismissal shall not bar a future prosecution for the 
same Offense." 

The meaning of the section quoted is that there may 
be a future prosecution of the defendants as to whom the 
indictment was dismissed and a present prosecution of 
the defendants against whom the indictment was not dis-
missed. The statute definitely negatives the interpreta-
tion that , the dismissal of an indictment as to one or more 
of the defendants is a dismissal as to all. In Vol. II of 
Wharton's Criminal Procedure, § 1316, page 1782, it is 
-said: "Wherever an indictmentis divisible as tc; defend-
ants, it may be quashed as to one defendant; remaining 
in force as to the others. It is otherwise where, as in 
conspiracy, there can be no such severance." 

Section 3057, Crawford & Moses' Digest, specifies 
the three grounds only upon which a motion to set aside 
an indictment can be made. The identical provisions 
appear in the Criminal Code of Kentucky (§ 158). It was 
held by the Court of Appeals of that state in the case of 
Sutton v. • Commorwealth, 97 Ky. 308,-30 S. W. 662, (to 
quote a headnote) that "The dismissal of an indictment 
as to one of two persons jointly indicted, upbn his motion, 
on the ground that it was not found- and presented as 
required by the code, did not operate to dismiss it as to
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the other, who waived his right to have it set aside on such 
ground by pleading thereto." See also State v. Compton, 
13 W. Va. 852.  

It is insisted that the testimony is insufficient to sup-
port the verdict. Testimony offered on behalf of the 
state was to the following effect. Two witnesses testified, 
that they and others were engaged in a game played 
with dice called craps, and that appellant and Rye ,held 
up the game and robbed the players. After doing so ap-
pellant and Rye went across a creek towards Malvern 
Avenue. Appellant carried his pistol in his hand as they 
left, and within a few minutes witnesses heard five shots 
fired in rapid succession. -Witnesses went to the scene 
of the -shooting and found McTigrit dead. 

Appellant admitted at his trial that he had fired the 
fatal shot, but stated that he did so to 'defend himself 
from a murderous assault committed upon him by Mc-
Tigrit. It appears that McTigrit was a night watchman, 
and had attempted to defend himself, and in doing so had 
fired his pistol several times. Appellant-was sho.t through 
both legs, and was carried first to the home of his mother 
by Rye, and was later taken to the city of Malvern. When 
the officers of the city of Hot Springs found the body of 
McTigrit, they notified officers in Malvern and other 
nearby towns. The Hot Springs officers were advised by 
officers in Malvern that they had -arrested in that city a 
negro who had recently- been shot. The 'Hot Springs 
officers went to Malvern and,brought appellant, who was 
the man under arrest, to Hot Springs. Testimony was 
offered, without objection, to the effect that, on the return 
with appellant to Hot Springs, appellant admitted that he 
and Rye had held up the dice game, and that as they went 
across the creek going to Malvern Avenue, they saw Mc-
Tigrit, and Rye said: "Let's hold this fellow up and see 
what he has got." MeTigrit flashed a light, and the shoot-
ing began. 

After the admission of the testimony as to this con-
fession, which was said to have been voluntarily made, a 
written and signed confession was offered in evidence, to 
which the objection was made that it had been obtained 
by "third degree" methods. The . request was not made
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that the court first hear,. as • a preliminary matter, testi; 
mony. as to the circumstances under which the confession 
had been made. In overruling the objection to the writ-
ten confession the court said: "Now,. I Make this state-
ment to the jury, that I will permit now the purported 
confession to-be read to you: If testiniony is introduced 
later on during the trial that convinces you it , was made 
under coercion, or as a result of threats, or on promise 
of reward, then you would-not consider the confession. 
I just 'Make that so that you will understand what the 
law is relative to the confession." 

It is insisted that "This statement on the part of 
the court was tantamount to saying- that the opiniOn of 
tbe court was that the confession was voluntary." The 
written confession was net substantially different from 
the oral confession. 

We do hot think the objection Urged is Well taken. 
The practice in suCh cases haS been frequently sfated. In 
the late case .of . 111-orrison v State, 191' Ark. 720,87 S. W. 
(2d) 50; we quoted from the case o'f Davis v. State, 1.82 
Ark. 123, 308. W. (2d) 830, the rule to be followed Where 
a confession was offered in evidence as follows : The 'trial 
court should hear testimony as to the - circumstances under. 
which the alleged Confession was , made, and should e*- 
elude tile confession if it was not voluntarily made:' If. 
the testimony is conflicting on that question, the. jury 
should be told td disregard'the alleged •confession unless 
they found it was, in fact, voluntarily -Made, but if found. 
to have been voluntarily Made, tO consider it in connec: 
tion with all• the other evidence in the eas'e,.a.nd to give 
such weight and effect as it was entitled to have. • • • 

The Case of Greenwood If: State, 107 Ark.-568, 156 S. 
W. 427; states the reason for this practice to' be the pre-' 
vention of prejudice te the -defendant by having the jury 
hear-testimony which the court may later declare to be 
incompetent. No doubt this practice would ha:ve been 
followed had a request to that -effect been made. But no 
prejudice resulted to appellant because the conflicting 
evidence as to whether the confession was, in fact, free 
and voluntary was a question of fad for the jury. The 
court charged the jury, in 'express and definite language,
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that the 'confession could not be considered for any pur-
pose unless it was found to have been freely and volun-,. 
tarily made. 

We think the ruling and remarks of the judge *aboVe 
quoted did not indicate that • the court r was of oPinion 
that the confession was free and voluntary. Its-purpose 
appears . rather to have been to admonish the jury . that 
the confession was not to be considered as evidence unless 
it was shown and found to have been 'free and voluntary 
and the decision of that question was left to the jury. 

We think the testimony fully sustains the finding that 
initnediately after holding up the dice game and robbing 
the plaYerS appellant and Rye atteMpted to rob McTigrit 
and killed him in the attempt to do so. The judgment 
mist, therefore, be affirmed; and it is so . ordered.


