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: Op1n1on dehvered Febluary 15,1937. ‘

' SALES—WARRANTIES. -—In an action-on a conhact f01 the sale

of motor vehicles which were sold aunder the “uniform warranty”

'agamst defective materlal and workmanship, but limited to

making good any part or parts supplied by the manufacturer
which shall occur within a specified time, evidence that the
seller represented- that they would use less gas and oil and
the upkeep would be less.than the trucks defendant had been
using was inadmissible as contradlctmg a written mstrument

' by parol

SALES—-—FRAUD—WAIVER —Whexe an actlon for the purchase pmce
of Dodge motor trucks was defended on the ground of fraudu-

‘lent representations iade in the procurement of the contract
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to the effect that they would use less gas and oil and. cost less
. .to Operate than Chevrolet tlucks appellant had been using, such

defense held, _waived by makmg no complamt and using the trucks
“and makmg the monthly payments from May, 1935, to Decém-

ber, 1935, after it was discovered that the representations were

not true; and such representations -were no more than opinions,
“and did ‘not rise to the dignity of warranties.

Appeal from Ouachita Circuit Court, Second Divi-
sion ; Gus W. Jones, Judge ; affirmed.

H. G. Wade and Ga/ugha/n Szﬁ"ord Godwm cﬁ Gaug-
ham, for appellaint, = -

+J!'S. Brooks, for appellee. Ceee b Teann

“HumPHREYS, J. ThlS suit was b10ught by’ appellee
against appellants in the second d1v1s1on of "the cireuit
coutrt of Ouachita, county to’' recover the balance due on
two Dodge tlucks and ' to entorce a 'lien agamst each
truck for the amouiit due’ on each, as prov1ded by § 87‘)9
Cl awford & Moses” Dlgest

Appellant tladed two used Chevrolet trucks to ap-
pellee for two new Dodoe t1 ucks and entered into a writ-
ten contract to pay, the d1ffe1 ence in, cash at the rate of
sixteen dollars per mionth on each truck untll the. balance
.of the purchase money was tully paid..

The written contracts. provided .that the wr: 1t1no' con-
taln the entue -agreement, affecting: the. pur chase and
that no aneement understandmo or, warranty of any .
nature concerning same has been made or mtroduced into
or is a part of this. transactwn ey - : t

The only warr anty contamed in the- wntten contract
is what:is. characte1‘17ed as-a. “«UnlfOIm Warlanty" and
is'as follows:. - .. . Cet e S e e

““The - manufacturer warrants‘ each new'motor ve-
hicle manufactured by it to be free from -defects in ma-
terial ‘and workmanship, :uinder normal use and service,
its obligation under this Warranty being limited to mak-
ing good- at its: factory. any part, or: parts, thereof, in-
cluding all equipment or trade accessories ‘(except tn es)
supphed by the car manufacturi er, which-shall occur iith-
in 90 days after making dehverv of -such’ vehicle to'the
original purchaser, or before such vehiclechas heen driven
4,000 miles, wlnchevm .event shall first -ocenr.’*
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There is no question that the written contract was
entered into and none as to the amount due thereon. The
only defense interposed {o the action is that the trade
made and the contract entered into was induced by false
and fraudulent representation by appellee that the new
trucks would not consume any more gas and oil than the
Chevrolet trucks, and that the upkeep of the Dodge
trucks would be less than the upkeep of the Chevrolet
trucks. :
Proof was introduced by appellants to snpport the
representations made, and that after being used several
months the Dodge tr ucks consurned much more gas and
oil than the (Jhevmlet trucks had done.

Appellants admitted that they used the trucks, driv-
ing one of them twenty thousand miles and the other
twenty-seven thousand miles, and made the monthly pay-
ments on them from May 28, 1935, the date they were
purchased, to December 18, 1930, at which time appel-
lants undertook to turn Said trucks back to appellee.
Appellee would not receive them and the drivers left
them about a block from appellee’s place of business and
this suit followed.

At the conclusion of appellant s testimony appel]ee.
moved for an instructed verdict in its favor, whereupon,
the court instructed verdict for the amounts due and de-
-clared a lien on the trucks and ordered them sold to pay
same, from which is this appeal.

The court was correct. The representations made
were in conflict with the written instrument and inadmis- .
sible in evidence as a defense. To allow the representa-
tions as a defense would amount to contradicting a writ-
ten instrument by parol evidence. Even though the
representations had not conflicted with the written instru-
ment appellants waived the right to defend on the ground
of a fraudulent p1ocurement of the contract, by makmo'
no complaint and by using the trucks and mf\klno' month-
ly payments thereon long after they claimed to have dis-
covered that the Dodg(, truck consumed more gas and
oil than the Chevrolet trucks had consumerl.

Again, the represeniations were general in character
and canmnot be regarded in law as more than appellee’s



ARK. ] 623

opinion.. They did not-assume the dignity of warranties.
There is no complaint that there was any violation of the
written warranty contained in the contract.” No error
appearing, the judgment is affirmed.



