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COLUMBIAN MUTUAL LIFE ASSURANCE SOCIFTY v.
O Co WHITEHEAD

. 4518 ,
Opmlon dehveled K ebruary 8 ]931

1. 'SPECIFIC PERFORMANCE.—Spe(:lﬁc performance will not be en-
forced of an executory agreement either to borrow or lend money,
whether on security or not. _ .

2. INSURANCE-—BREACH OF CONTRACT.—Provision in a lifé insurance
policy giving the insured a right to borrow money on the policy
after a certain number of premiums have been paid is part of
the contract, and the insured is entitled to loans in accordance

" with the condxtlons stated, and‘has the right to maintain an
action for' damages where the insurer refuses to makeé a loan
-according to its ‘contract. , ,° - .

3. INSURANCB—BREACH OF CONTRACT—MEASURE OF DAMAGES.—The

" measure of damages for breach of contract by an insurance com-
pany to make msured a loan on the policy is the difference be-
tween the rate of interest at ‘which defendant agreed to furnish
the money and the rate, not exceeding the legal rate, which plam-

. tiff . was .required .to. pay elsewhere; in ‘the absence of an aver-
‘ment that the money was desired for a'specjal. purpose known
_to defendant and that it could not be procured elsewhexe

v

Appeal from Columbia - Chancery’ Court; Walkm
Swmith, Chancellor; reversed. R

Stevens & Stevens, for appellant;

" McKay & McKay and Whitley & Utley, for appellee

- GrrrrIN -SmarH, C. J.  Appellee is insured under ap-
pellant’s life, hea—lth, and accident policy, by the terms of
which he-is -entitled to stipulated loan values. Appellee
applied to appellant for a loan, and’it was refused, where-
upon suit was filed in chancery. A demurrer to the com-
plaint- was: overriled and appellant declmed to ' plead
turther:" e : :
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After finding what amount appellee was entitled to
receive as'a loan; .the decree recités. that ‘“Defendant is
hereby ordered, upon' plaintiff’s request for the -proper
blanks for making a'loan, to furnish plaintiff with same,
and when plaintiff -properly: e\ecutes said blanks and
delivers them duly executed * * * to make- the- loan: .

Appellant 1s a foreign co1p01at10n ‘When the pol-
icy of insurance was issued to appellee in August, 1920,
appellant had been admitted to do business in this State.
Summons was served on the cominissioner of insurance.
There is no: showing that appellant maintains any. office
in the state; or that any-of.the corporation’s executive
officers .are -within the -jurisdiction of the court:

We are of the opinion.that, under the pleadings, .
specific performance will not lie. ¢An agreement to
borrow a sum of money and give. security. for it. c(nmot
be specifically enforced; and thlq is also true of an agree-
ment to lend money, \\hether on secuuty or not.”” 58
C. J., p. 1055. ‘“As a general rule specific performance
will not be enforced of an executory agreement either
to borrow or lend money.”” 25 R. C. L., p. 231.

Annotations at page 895, 4 A. L. R., are as follows:
‘““Provisions giving the insured a right to borrow on
the policy after a certain, number of premmms have
been paid are now commonly found in life insurance
pohcles This right in many instances is ‘a potent fac-
tor in inducing the taking of a policy. It is a part of
the contract and the 1nsured is entitled to loans in ac-
cordance Wlth the conditions stated in. such provisions,
and clearly has the right to maintain an action for dam-
ages 1 In case the Insurer 1efuses to make a loan accoul-'
ing to its contract.”” '

. In New York. Life Ins. Co. v. Pope, 139 Ky 567, 68
S. VV 851, it was said: ‘‘The measure of, damages for
breach of a contract’' by defendant to make. pldlntlff a
loan is the difference between the rate of interest at
which the defendant agreed ‘to’ furnish the money and
the rate, not exceeding the’ legal rate, “which plaintiff
was requlred to pay elsewhere, in the absence of an aver-
ment that the money was desired for a special use known
to the defendant, and that it could not be procured else-
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where.”” Also, in.Hubbard v. Equitable Life Assur. Soc.,
81 W. Va. 663, 95 S. E. 811, 4 A. L. R. 886, it was held
that ‘‘a breach of an agreement to make a loan upon a
life policy, where the insured was compelled to borrow
money on other collateral and pay a higher rate of in-
terest, insured may recover the excess interest and rea-.
sonable value of his services in procuring the loan, but
not for the use of his other collateral.”

There is no allegation that appellee was unable to
borrow elsewhere. Neither is it claimed that appellee,
through appellant’s refusal to make the loan, would be
subjected to inconveniences or losses of a special nature
known to appellant for which compensatlon could not be
. computed in an action at law. '

We conclude that the demurrer should have been
sustained. The decree is reversed, and the caunse re-
manded with directions to sustain the demurrer.



