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1. WILLS—EXECUTIO'N..—:WheI‘e the statutory requiremenlﬂs,in the-
execution of a will have been complied with, the will must be up-_
held, as the courts have no power to prescribe others. S

2.  WILLS—STATUTES.—Since the purpose ‘of the statute, " § 10494,
Crawford & Moses’ Digest, is to ‘prevent imposition, fraud, de-
ception and the substitution. of -some other writing. in.place of-
the will, its validity will not be held to depend on, the good .mem-
ory of one of the witnesses. ' A

3. WILLS—EVIDENCE—Sinée the validity of a will depends ‘upon
whether it was executed as ‘the law requires, where one witness -
testifies positively to the requisites of execution, it may be suffi-
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ciently proved; though another witness does not recollect or
denies some’ of the requisites. . -

4. APPEAL AND ERROR.—Where the -judgment of the cucult cou1t in
favor of the validity of a will was supported by a pleponderance
of the evidence, it should be affirmed.’

. Appeal from Union Circuit Court, Second D1v151on,
Gus W. Jones, Judge; affirmed.

Tom W. Ca/mpbell and Coulter & C’oultel i01 dp-
pellants

Walter L. Brown, f01 appellee ,

MEHAFFY, J. J. H. Evans, on Decembe1 22, 1923,
made a will whlch was signed by J. A. Stephens and Bob
"Brown, witnesses. --After J. H. Evans’ death the will was
filed for probate on December 8, 1934.

On. December 10; 1934, the w1tnesses Stephens and
Brown, appeared before the clerk of the county and pro-
bate _courts of Union county, and made proof of the will.
On December 27, 1934, W. F. Evans, Lizzie Evans and
Robert S. Evans ﬁled in the probate court of Union
county, exceptions. and - protest. - Several grounds: for
contest were contained in the pleading filed. -.A-response
was filed by the contestees on January 29, 1935.. On that
date the probate court heard the ev1dence and admitted
the will to probaté. The ‘contestants prosecuted an ap-
peal to the circuit court, and the case was tried there on
March 6, 1936.

The jury returned a verdict in favor of the con-
testees, finding that the will was. valid, judgment was
entered accordingly, and to reverse that Judgment this
appeal is prosecuted.

All grounds for contest have been abandoned except
the allegation that the will was void because not executed
in accordance with the statutes. Therefore, the only
question for our consideration is whether' the will was
executed as required by law.

Section 10494 provides the manner in Whlch wills
may be executed : first, the will must be subscribed by the
testator at the end of the will, or by some person for
him at his request; second, such subscription .should be
made by the testator in the presence of each of the at-
testing witnesses or shall be acknowledged by him to
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have been so made to each of ‘the attesting witnesses;
third, the testator at the timie of making such subserip-
tion or at the time of acknowledging the same, shall de-
clare the instrument so subsecribed to be his last will and
testament; fourth, there shall be at least two attesting
Wltnesses ea,ch of whom 'shall sign his name as a witness
at-the end of the will at the request of the testat01

"J. A Stephens, one of the’ attesting witnesses, testi-
fied in’substance that hé lived at Qumn where the tes-
tator lived; knew, J. H. Evans’ something like 20 or 25
years; Evans falmed and operated a store; witness was
at Evans’ sfore on December 22, 1923, and Mr. Evans
called withess and Bob Brown and asked them to witness
thé signing of a will ; witness saw Evans sign it. One of
the w1tnesses s1<rnatu1es is’ Stephens ‘and the other is
Bob Brown’s. All three were together and witness saw
Bob., B10wn sign the will.” Mr. Evans s1gned first, stated
that it Wwas his will, and asked witness to attest it. Evans
name is signed in 0reen ink, and Wltness and Brown’s
in black mk thele was 4 post office in connection with
the st01e, and the ink Mr. Evans was using was ink that
was used in the post office; and the other was signed by .
witniéss and Browi with w1tuess fountain pen. Witness,
after, Ev ans had signeéd, signied his name at the request of
Evans, and -handéd his'pen to Mr. Brown, who then
s1gned they we1e about two and a half feet apart; wit-
ness was 1equested by Evans to sign, and-he understood
he was witnéssing’ ‘Evans” will; has not discussed. thie
execution of the will w1th any one since the trial in the
probate comt Dut’ has thought ‘about the matter con-
s1de1ab1v M1 Evans called witness and Bob Brown,
and asked them to” witness the signing of a will. The
will was then plesented to vutness and he stated that it
was signed by Evans; that'hé saw him sign it, and that
witness’ signature is there where 'he s1oned it; and he
saw witness Bob Brown sign it} they were all there to-
gethei'and Evans 31gned ﬁrst and he said jt was his will.
Witness and Bob' Brown both saw Evans sign the will;
they were all w1thm a few feet of each ‘other, and Evans
signed iii the presence of the’ Wltnesses and when w1tness
signed- he then saw Bobh-Brown' ‘sign it. 0 SR
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. Bob -Brown testified in substance as follows: He
had known Evans for 20 years, and EEvans was in the mer-
cantile business and farming; he does not remember the
date that the will was signed ;. Evans asked witness to wit-
ness his will; asked him to sign it; Stephens and witness
were present, and Evans said: ‘I want you boys to sign
the will with me.”” They went inside the store, around
where the little post office department was, and signed it;
there were just the three of them; witness first testified
that he thought he signed first, but then said he was mis-
taken, that he did not sign on the top line, but he signed
and handed the pen to Stephens, but did not know
whether Stephens' signed it or not; did not see Evans
sign, and does not l\now his swnature did not know
whethe1 his signature was there or not. Wltness said he
and Stephens sxoned the will with Evans. When witness
signed the will they were all three together.

The will was e‘iecuted on December 22, 1923, and the
evidence in the circuit conrt was given on March 6, 1936,
more than 12 years after the execution of the will. It is
entirely probable that a witness might, after 12 years,
not recall the details and everythmg that Was said. Ste-
- phens’ testlmony is clear and positive. He swears he

saw Evans sign the will. - A son of Evans testifies that it
is his father’s signature. Brown admits that Evans
called them in for the purpose of witnessing his will.
The will was p1obated in December, 1934. The record
shows that Brown and Stephens appeared before the
clerk and testified that they were the subscribing wit-
nesses to Evans’ will; that the instrument was executeéd
at the time, place, and by the person therein named, and
that in the presence of both of the witnesses, Stephens
and Brown, Evans declared it to be his last will and testa-
ment, and subscrlbed his name thereto in the presence of
both witnesses, and that at the request of the testator
Wltnesses wrote their names in Evans’ presence and in
the pr esence of each other. This affidavit was subseribed
and sw orn fo by both Stephens and Brown.

It is first contended by the appellants that the court
shouldehave directed a verdict in their favor, and they
call attention to authorities to the effec_t-that the right
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to make a will is ereated by statute, the provisions of.
which preseribing the method of execution are mandatory
in character, and the will must be executed in accordance
with the prescr ibed 1equuements, or it will be void.

The first authority cited is 68 C. J. 648. This au-
thouty as well as others cited by appellant, are all to
the effect that a failure to comply with the reqmrements
is fatal to the validity of the will, and no defect in the
execution can be aided or @upplied by parol proof. - But
the same section in 68 C. J. cited and relied on by appel-
lants, contains the following:

‘“But where the -requirements have been complied
with, the will must be upheld, as the courts have no power
to prescribe other requirements. If the will is executed
in accordance with the statutory requirements, it is of no
consequence who drafted the instrument or under what
circumstances it.was drafted.’”’

"The purpose of the statutes is to prevent 1mp051t10n,
fraud, deceptlon and to prevent the substitution of some
other writing iir place of the will. -

This court has held that - the vahdlty of a will de-
pends on the compliance with the-statute, rather than on
the good memory of one of the witnesses. The statute re-
quires the testator to declare, in the presence.of the wit-
nesses, that the instrument he has signed is his will and
testament; but he is not required to use any .particular
words. Rogers v. Dianond, 13 Ark. 474.

In. ‘the-instant case ‘all. the parties were together,
within a few'feet.of each other, and the evidence of wit-
nesses, together with the cncumstances and situation of
the par tles, sufficiently estabhshes the fact that the will
was executed as the statute requu‘es

". Appellant next argues that the testimony of J B
Fvans, who testified that it was hls father’s signature
at the end of the will, was without probative force because
he did not know when the signature was placed on the al-
leged will. That is true,he.did not know when.the signa-
tule was placed there, but he was introduced for the pur-
pose of proving that, that was his father’s signature.. Ap-
pellant does not dlspute that it was his s1gnature but

says that this was not in issue; but that the issue was
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whether or not the signature was placed there in accord-
ance with the statutory requirements. :

It is next contended by appellant that it was neces-
sary fof both witnesses to see the signature of the tes-
tator. As we have already said, we thmk the evidence
shows that B10wn d1d see the signature of Fvans on the
will.

Tt is not requn ed that both w1tnesses remember all
the details. | A-requirement of this kind would defeat
many wills. The validity of the will depends upon whether
it was executed as the law requires, and does not depend
on the memory of a witness. The will might be executed
properly, and a witness mlght forget about it, especially
when his testimony is given several years afte1 the exe-
cution of the will..

‘“While under the wordmg -of, and constluctlon
placed on, the statutes in a majority of jurisdictions, it is
necessary- to produce:and examine- the full number of
witnesses required by law to attest a will if they are alive,
sahe, and- within: the jurisdiction of the court, at least
where the will is contested,-and -a like rule obtains‘in a
suit-in equity to .establish a will, it is not essential that
due execution of the will be.proved or established by the
testimony of all: or-any of the subscribing witnesses so
produced -and .examined. : Execution may be sufficiently
proved where one witness testifies positively to the re-
quisites of - execution, and another does not recolleet, or
denies some of the requisites.””. 68 C.J. 1021, 1022.:

The évidenice leaves no doubt that Evans, in 1923,
made a will and called Brown and Stephens in as wit-
nesses. Stephens testimony is positive. He testifies that
Evans was'using a pen at the post office, and signed with
that in green ink. " If this had not been true, the introduc-
tion of the will itself would have shown that it was not
signed in green ink. Stephens’ explanation is reason-
able, all three parties were together. ~After Evans signed
it w1th green ink, Stephens signed with his fountain pen
and handed it to Brown. - Brown'doés not deny ‘this; he
does not deny hlS swnature but he s1mply says he does
not remember. - : :
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The verdict and judgment of the cireuit court is sup-
ported by a preponderance 'of the ev1dence, and the Jud«-
ment 1s, therefore, aﬁ’irmed S



