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ZaLoUuDEK v. Missourl Paciric Ratmmroan. ComPany.
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Opinion delivered December 21, 1936.

1. RAILROADS.—In action for death of child struck and killed by a
train at a crossing, the court, in striking from a requested
instruction the words “operation of their passenger train,” and
substituting therefor the words “in the matter of the speed of
their passenger train,” limited the company’s liability to the
alleged negligent speed of the train alone; whereas, the true
test of liability was whether the death of the child was the
result of the failure of the company, in the exercise of ordinary
care under the circumstances, to operate its train so as to avoid
striking and killing the child.

2. RAILROADS.—While the parking of cars on a side track near a
public crossing where a child was struck by a train and killed
was not, .in itself, a negligent act which could be made the basis
for -an independent action for damages, it might be considered
by a jury along with all other facts and circumstances in deter-
mining whether the train was being operated in a negligent
manner at the time it struck and killed the child.

8. Ramwroaps.—In action for damages for death of child struck
and killed by a train at a public crossing, it was for the jury
to- determine, under all the circumstances and surrounding con-
ditions, whether the train was being operated in such a manner
as to endanger the lives of persons using the crossing in the

" exercise of ordinary care for their own safety.

4. RAILROADS.—An instruction in an action against a railroad com-
pany for damages for the death of a child struck and killed by
a train at a public erossing limiting the company’s liability to
alleged negligent speed of train alone was erroneous, and the
error was not cured by a subsequent correct instruction, for
there was a conflict in the: instructions calculated to mislead
and confuse the jury.. :

Appeal from Pulaski Circuit Court, Third Division;
J. S. Utley, Judge; reversed.

T. N. Robertson and W. V. Lowery, for appellant.

R. E. Wiley and Hewnry Donham, for appellees.

HuwmparEys, J. This suit was brought in the third
division of the circuit court of Pulaski county by ap-
pellant against appellee to recover.damages for negli-
gently running one of its fast passenger trains over and
killing Florence Clara Zaloudek, the daughter of O. J.
Zaloudek, at the intersection of Kighteenth street and
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the railroad in the city of North Little Rock on the morn-
ing of April 24, 1935, '

The allegation of negligence was to the effect that
appellee ran its fast passenger train at the rate of forty
to fifty miles an hour over and across Eighteenth street
in the city of North Little Rock, where many children
were accustomed to cross the railroad tracks enroute
to school on the east side of the tracks at a time when’
many cars were parked on the west or side track so as
to prevent the employees of appellee on the approach-
ing train from observing children or other persons com-
ing from the west on Eighteenth street, and which
prevented persons coming from the west from seeing the
approaching train. -

Appellee filed an answer denying the material alle-
gation of negligence against it and pleading contributory _
negligence on the part of the child.

The cause was submitted to a jury upon the plead-
ings, testimony adduced by appellant and appellee, and
instructions of the court, resulting in a verdict against
appellant and a consequent dismissal of his complaint,
from which is this appeal. .

Appellant contends for a reversal of the judgment
upon the ground that in modifying his requested instrue-
tions 1 and 2 and giving them as modified, and in giving
appellee’s requested instruetion No. 3, the trial -court
withdrew from the consideration of the jury that appel-
lee had parked a large number of cars on the side track
near the north of the Eighteenth street crossing so- as
to prevent appellee’s employees on the incoming fast
train from seeing pedestrians approaching the crossing
from the west and to prevent pedestrians coming onto
the crossing from the west from seeing the approaching
train; and also withdrew from the jury the issue of
whether appellee failed to give proper warning to de-
ceased and others of the approach of the train to the
point where the deceased was killed.

By striking out of requested instructions Nos. 1 and
2 the words ‘‘operation of their passenger train’’ and
substituting therefor the words ‘“in the matter of the
speed of their passenger train,’’ the trial court limited
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appellee’s liability to the alleged negligent speed of the
train alone; whereas, the true test of liability was wheth-
er the death of Florence Clara Zaloudek was the re-
sult of the failure of appellee, in the exercise of
ordinary care, to operate its train so as to avoid strik-
ing and killing the child, under all the circumstances and
conditions existing at the time about and near the Kight-
eenth street crossing. True, the parking of the cars
on the side track, or passing track, near a public crossing
was not, in itself, a negligent act which might be made
the basis for an independent action for damages, but that
fact might be considered by a jury along with all the
other facts and circumstances in determining whether
the train was heing operated in a negligent manner at
the time it ran over and killed the child.

Instructions Nos. 1 and 2, in the form requested by
appellant, were correct declarations of law applicable
to the facts in the case and should have been given with-
out modification. Instruction No. 3 requested by appel-
lee and given by the court restricted the liability of
appellee to the speed of the train independent of all other
circumstances as well as the surrounding conditions at
and near the crossing and whether proper warnings were
given by appellee at the time the child was killed. It was
for the jury to determine, under all the circumstances
and surrounding conditions, whether the train was being
operated in such a mairner as to endanger the lives of
persons using the crossing in the exercise of ordinary
care for their own safety.

Appellee argues that its requested instruction No. 6
given by the trial court was a correct declaration of the
law applicable to the facts in the case, and that any
inherent defect in instructions 1 and 2, as modified and
given, and any defect in instruction No. 3 given at the
request of appellee was cured by giving its requested in-
struction No, 6. Instruction No. 6 was a correct declara-
tion of law standing alone, but when read in connection
with the other three instructions, it made a conflict in
the instructions calculated to mislead and confuse the
jury to the prejudice of appellant. If instructions Nos. 1
and 2 requested by appellant had not been modified and
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instruction No. 3 requested by appellee had not been
given, then there would have been no conflict in the in-
structions, and, when read together, they would have
declared the Whole law applicable to the facts in the
case relative to-the liability or non-liability of appellee
in killing the child.

On account of the errors indicated, the judgment is
reversed, and the cause is remanded for a new trial in
accordance with the law as herein declared.



