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JORDAN V. THE MIDLAND SAWNGS & LOAN COMPANY OF 
DENVER, COLORADO. 

4-4461
Opinion delivered December 14, 106. 

1. GUARDIAN AND WARD.—Guardian's failure to allege in his peti-
tion to the probate court for authority to sell lands of his 
wards that the land was not their homestead is a mere irregu-
larity which was cured under § 5028, C. & M.'s Dig., making 
judgments of probate court in connection with guardians' sales 
conclusive on all parties having an interest in the sale. 

2. GUARDIAN AND WARD.—Since a guardian is precluded from pur-
chasing at his own sale, either directly or indirectly, where, soon 
after a sale, the purchaser conveys to the guardian in his indi-
vidual capacity subsequent purchasers from such guardian would 
be charged with notice of a possible infirmity of the title and 
not innocent purchasers. 

3. GUARDIAN AND WARD.—In suit for damages for sale of minor's 
land on the ground that the guardian, in procuring the order 
of sale, practiced a fraud on the probate cburt, the guardian is 
liable on his official bond, not for the value of the land as 
improved since the sale, but for its value at time of sale. 

Appeal from Conway Chancery Court; J. B. Ward, 
Chancellor; reversed. 

C. L. Farish and Demi, Moore & Brazil, for ap-
pellants. 

Edward Gordon and John D. Rogers, for appellees.
MCHANEY, J. Appellants are the children and heirs 

at law of Granville E. Farish, who died intestate in Con-



way county, Arkansas, in December, 1922. They brought
this action against the appellees, in which they alleged 
that at the time of his death the said Granville E. Parish
owned and, with his family, occupied as his homestead
lot 7, block 12, Moose's addition to Morrilton ; that on the
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21st day of May, 1921, appellee, Myrtle I. Farish, widow 
of the said Granville E. Farish, and mother of appellants, 
was appointed guardian of appellants, who were minors 
at that time ; that thereafter she entered into a fraudulent 
and unlawful agreement with appellee, W. A. Matthews, 
to the effect that she should obtain the necessary orders 
from the probate court for the sale of said lands and that 
he, Matthews, should become the bidder at said sale ; that 
he should pay no consideration therefor and should short-
ly thereafter convey same without consideration to said 
Myrtle I. Farish by deed; that this conspiracy was car-
ried out by obtaining the necessary probate orders, and 
within a short time after the guardian's deed to said Mat-
thews he and his wife conveyed same to her in her in-
dividual capacity ; that the probate sale to Matthews and 
the Matthews deed to her were simply a ruse by which 
appellants were defeated of their homestead and their 
interest in their father's estate ; that the said Granville 
E. Farish owed no debts at the time of his death and 
there existed no reason for the sale of said property; 
that on April 2, 1926, said Myrtle I. Farish mortgaged 
said lands to the appellee, The Midland Savings & Loan 
Company, to secure the payment of a note for $1,500; that 
said mortgage was in furtherance of and in line with the 
unlawful designs of appellees, Farish and Matthews, to 
deprive these minors of their homestead rights ; that 
said probate sale and conveyance to Matthews conVeyed 
no title and that same was made for the personal use and 
benefit of said Myrtle I. Farish and- is void; that the 
mortgage to The Midland Savings & Loan Company 
was and is void and of no effect and constituted no lien 
upon the homestead rights of these minors. It is further 
alleged that on November 8, 1927, The Midland Savings 
& Loan Company filed complaint to foreclose this mort-
gage, and on the 10th day of January, 1928, a decree of 
foreclosure was rendered and said lands were sold to 
the mortgagee. It is further alleged that all sales and 
conveyances complained of are void and of no effect be-
cause of said fraud and should be canceled. There was a
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prayer for a cancellation of all deeds including the fore-- 
closure proceeding mentioned and for damages. 

There is exhibited with this complaint all the peti-
tions, orders and proceedings in the probate court relat-
ing to the sale of said property and copies of the various 
deeds, mortgages, foreclosure sale and confirmation in 
the chancery court. To this complaint appellees demurred 
on the ground that the complaint does not state sufficient 
facts to constitute a cause of action, and that appellants 
are making a collateral attack upon the orders of the pro-
bate court which had become, final. An amendment was 
later filed to the complaint reaffirming the allegations 
in the original complaint and alleging that the proceed-
ings in the probate court were frauds practiced upon the 
probate court and that the conspiracy between the guar-
dian and Matthews was for the purpose of perpetrating 
a fraud upon the probate court and was carried out and 
effected as a fraud upon said court and appellants; that 
the true facts with reference to the probate orders and 
sale were concealed from the probate court and that said 
court would not have made said orders if it had been in 
possession of the true facts. The demurrer was renewed 
to the complaint and the amendment. The court sus-
tained said demurrer, and upon appellants' declining to 
plead further, dismissed their complaint and the amend-
ment for want of equity. The case is here on appeal. 

We think the court erred in sustaining the demurrer 
and that the complaint stated a cause of action grounded 
upon fraud between the guardian and said Matthews. It 
is conceded that the statute relating to sales by guar-
dians of the property of their wards for the support and 
education of the minors was complied with. The petition 
for the order of sale did not recite that the property 
sought to be sold was not the homestead of the minors, 
but it did recite that it was vacant property, producing 
no income, and burdened with taxes and special assess-
ments; that the deceased owed no debts and that the pur-
pose of the sale was for the support and education of the 
minors. We think the allegation in the petition that the 
property was vacant is tantamount to an allegation that
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it was not the homestead, but conceding that it was not, 
the failure to allege that it was not the homestead would 
be a mere irregularity which would •be cured under the 
provisions of § 5028 of Crawford & Moses' Digest, same 
being the act of March 12, 1919. This statute provides : 
"In all guardian's - sales heretofore or hereafter made, 
the finding and recital in the judgment or decree of the 
probate court authorizing and ordering any such sale 
that the guardian or administrator was duly and legally 
appointed and qualified; that the sale was conducted ac-
cording to law; and that the, facts set forth in the petition 
entitled the said guardian or administrator to make the 
said sale, shall be conclusive and binding on all parties 
having or claiming an interest in the said sale, save upon 
direct appeal to the circuit court made in such cases as 
are now provided by law ; and such finding and judgment 
or decree of the probate court shall not be open to col-
lateral attack save for fraud or duress. * * *" This act 
was construed and sustained in Day v. Johnston, 158 Ark. 
478, 250 S. W. 532, and it was there held, to quote a syl-
labus : "A private sale of lands of a decedent, made 
under an order of the probate court for the payment of 
his debts as also a private sale of the lands of a minor 
to provide funds for his education, is not void when con-
firmed, under Acts 1919, No. 263." 

In Collins v. Harris, 167 Ark. 372, 267 S. W. 781, it 
was held, to quote a syllabus : "In proceedings by a guar-
dian to sell the homestead of her wards, the omission of 
the order of sale to show that there were no debts due 
and unpaid by their deceased parent at the time the sale 
was made was cured by Acts 1919, No. 263, making con-
clusive the judgments and decrees of the probate court in 
guardians' and administrators' sales." In neither of 
these cases was there any allegation of fraud. In Dodd 
v. Hopper, 182 Ark. 24, 30 S. W. (2d) 837, it was held 
that a guardian's sale of the minor's homestead is void 
where neither the application therefor nor the court order 
showed that the land was the minor's homestead or that 
there were no debts and that said § 5028, Crawford & 
Moses' Digest, did not validate a void guardian's sale
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where the probate court judgment did not contain the 
recitals mentioned in the act. See also Levinson v. Tread-
way, 190 Ark. 201, 78 S. W. (2d) 59. In none of these cases 
was there any allegation of fraud in the procurement of 
the sale. Here, the complaint alleges fraud practiced 
upon the court in the procurement of said sale. It does 
not allege that the appellee, The Midland Savings & 
Loan Company, was in any wise connected with said 
fraud, but any purchaser in that chain of title was bound 
to take notice of the fact that the title to said property 
was conveyed by Matthews to the guardian in her indi-
vidual capacity a short time after the sale to bim, and 
since she was precluded from purchasing the property 
at her own sale, either directly or indirectly, subsequent 
purchasers from her would be charged with notice of 
a possible infirmity of the title and not innocent 
purchasers. Since the complaint stated a cause of 
action based on fraud, the court erred in sustaining the 
demurrer. Since this case must be reversed, it may be 
well to state that if appellants established the allega-
tions of their complaint to the satisfaction of the trial 
court, they would not be entitled to recover more than the 
value of the property at the time the suit was brought in 
its unimproved condition. Appellee loan company lent 
the money to make valuable improvements upon the prop-
erty, and appellants would not be entitled to recover said 
improvements, and it may be well to state further that the 
guardian would be liable upon her official bond and that 
Matthews would be personally liable for his participa-
tion in the fraudulent scheme alleged not only to appel-
lants, but to appellee, The Midland Savings & Loan 
Company. 

The judgment will be reversed, and the cause re-
manded witb directions to overrule the demurrer and 
for further proceedings according to law, the principles 
of equity, and not inconsistent with this opinion.


