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1. RAILROADS.—Where, in action for damages to compensate the
death of a mechanic when train struck automobile at crossing
while the mechanic, riding in the automobile, was attempting to
locate motor trouble, the evidence is conflicting as to whether the
statutory signals were given, it presents a question for the jury
which the Supreme Court is not permitted to disregard.

2.  RELEASE.—The rule that a release of one joint-tortfeasor releases
all does not apply to a mere covenant not to sue one of them.

3. TrIAL.—Where, in an action for death at railway crossing which
had been there for many years, the witnesses sufficiently de-
scribed it, and most of the jurors were, no doubt, familiar with
it, it was within the discretion of the court to permit, or refuse
to permit the jury to view the scene of the accident, and there
was no reversible error in refusing to do so.

\

Appeal from Hot Spring Circuit Court Jabez M
Swmath, Special Judge; affirmed.

R. E. Wiley and Richard M. Ryam, for appellants

Gordon E. Young, for appellee.

‘McHax~zy, J. ' Appellee’s intestate and one H. H.
Marshall were struck and instantly killed by one of
appellant s trains at what is called the br1ckyard Cross-
ing in the city of Malvern, on January 12, 1934. She
brought this action to recover damages for the death-
of her husband, and alleged negligence of the trainmen
in failing to keep a proper lookout, while passing through
the city at an excessive rate of speed and in failing to
give the statutory signals at said crossing. ' In addition
to a general denial of the allegations of the' complaint,
appellant answered and alleged that said intestate’s
death was caused by his own negligence and that of said
Marshall. Trial to a Jury resulted. in ‘a verdict and
judgment for appellee in the sum of $1,750.

- For a reversal of the judgment, appellant first says
the verdict is not supported by any substantial evidence.
The facts leading up to the accident are that said intes-
tate was a mechanic in Mr. Marshall’s garage in Mal-
vern; that at Marshall’s request he got in a car Whleh'
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had been left in the garage for repair to try to discover
the location of the motor trouble while Marshall drove
it. Intestate was intently listening to the motor to de-
termine its trouble as Marshall drove the car onto the
crossing at ‘about fifteen miles per hour in the path of
the onrushing train, traveling-at from fifty to sixty miles
per hour and both were 1nstantly killed.. Two witnesses
for appellee testified that the statutory crossing signals
were not given for that crossing. "A number of other
witnesses, both trainmen and non- tralnmen, testified for
appellant that the s1gnals were g"rven and that the au-
tomatic bell at the crossing was ringing. One of the
witnesses for appellee said he was. walking. .along the
track about 25 feet from the train as it passed him and
that- the signals were not given or at least he did not
heat -them; until just before the collision when there were
two-short blasts of the ‘whistle, anid that he did not hear
the locomotive bell or the crossing bell. This makes a
dlsputed -question of . fact for the determmatlon of the
jury which we are not permltted to disregard. ,
Another assignment of error relates to the settle-
ment between appellee and the estate of H. H. Marshall.
For a'substantial cons1derat10n, appellee entered into a
covenant ‘not: to, -sue, the Marshall estate, and it is.con-:
tended that, because thereof appellee is. barred from’
mamtalnmg th1s actlon, under the rule stated in M agnolm
Petroleum Co. v. McFall 178 Ark. 596, 12 S. W. (24d), 15,:
that “‘in the casg of JOlIlt tort- feasors, the essent1al un1ty
of the injury,. and the fact that. the injured party is en-‘
titled to but one compensatlon therefor, make it impos-
sible for the injured person to settle with one tort-feasor,
without dlscharg'mg the.other.”” . Such is. not the rule,
however, in a mere, covenant not to sue one or more of
the tort- feasors, as pomted out and discussed in M ahaﬁ' ey’
v. .Glover, 184 Atk. 1159, 45 S. W. (2d) 521, where the
authorities are reviewed, .and we do not think it neces-.
sary to rev1ew them again here. Suffice it to say. that
the eourt u.lu. ngt err. either in. ]’\ﬂ]dﬂlﬂ' H’IP 2(’1’1011 not
barred or in the admission or exclusmn of testlmony Te-,
gardmg the covenant not to sue the Marshall estate. See, .
also, Altman—Rogers Co. v. szth 185 Ark 100, 46 S.W.,
(2d) 4.
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A number of other assignments of error are sug-
gested and argued, including the refusal of the court to
permit the jury to view the scene of the accident, and the
giving and refusal to give certain instructions, all of
which we have carefully considered. We do not think.
the court abused its discretion in not sending the jury
to view the crossing. Most of them, no doubt, were per-
fectly familiar with it as it has been there for many
years, and no useful purpose could have been served
thereby. The witnesses gave a good deseription of it,
and the jury could easily Judve the situation from the
testimony. Such matters rest in the sound discretion of
the trial court. As to the instructions, the court gave
ten at the request of appellee, eight at the request of
appellant, and refused five for appellant. After a care-.
ful- consideration of the instructions, we think no re-
versible error was committed. It would extend thlS
opinion unduly to discuss them in detail,

"We find no error, so the judgment is affirmed.



