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LANDLORD AND TENANT—HOLDING OVER AT END OF TERM.—At
common law, a tenant under a lease for a term of years, by hold-
ing over at the end of the term without any new agreement and
paying rent according to the terms of the lease, which has been
accepted by the lessor, becomes a tenant from year to year.
LANDLORD AND TENANT-—CONSTRUCTION OF LEASE.—The distinction
between a stipulation for renewal of a lease and one for exten-
sion of a lease is that in the former a new lease should be ex-
ecuted or at least the lessee should do everything required of him
to procure the execution of a new lease, but in the latter the
execution of a new lease is not necessary, and the parties con-
tinue under the original lease by complying with the extension
agreement.

LANDLORD AND TENANT—EXTENSION OF LEASE.—Where no notice
of extension to be given by the lessee is provided for in a lease,
the lessee, by retaining possession of the premises after expira-
tion of the lease, will be deemed to have elected to renew it
according to the terms of the lease.

LANDLORD AND TENANT—EXTENSION OF LEASE.—Where a lease
provides that the lessee may renew the lease or extend its pro-
visions upon giving notice before termination of the lease, the
giving of such notice constitutes a condition precedent, upon the
nonperformance of which the right of renewal or extension may
be forfeited. i

LANDLORD AND TENANT—EXTENSION OF LEASE.—Where a lessee,
having a privilege of extending the lease, holds over, even without
any notice to the lessor of his election to extend the lease for a
further term, his holding over constitutes an election so to extend,
and he is entitled, as against the lessor, to hold for a further
term.

LANDLORD AND TENANT—EXTENSION OF LEASE—WAIVER OF FORFEI-
TURE.—Where a lease for ten years contained a provision for ex-
tensions of ten years each up to ninety years upon the lessee
giving timely notice, and after the first ten-year period the
lessee, without giving notice of an extension, continued to pay
rent at a rate agreed upon by the lessor, and made improve-
ments which would be lost if the lease were forfeited, and no
notice of forfeiture was ever given by the lessor during the sec-
ond ten-year period, a finding by the chancellor that a forfeiture
was waived will be sustained.
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Appeal from Pulaski Chancery Court; Framnk H.
Dodge, Chancellor; affirmed.

STATEMENT OF FACTS.

Appellee brought this suit in equity against appel-
lant to quiet its title and right of possession in certain
leased premises against appellant. The suit was de-
fended on the ground that the term of the lease had
expired, and that ‘appellee was occupying the leased
premises as a tenant from month to month, and judgment
was asked for the recovery of the possession of the
premises by appellant by way of cross-complaint.

Both appellant and appellee are domestic corpora-
tions. Appellant is lessor and appellee is lessee by virtue
of successive assignments of the leased premises. Ap-
pellee is engaged in the business of selling sand for build-
ing purposes, and in connection therewith maintains a
plant upon the premises deseribed in the lease.

The lease in question was a written one duly exe-
cuted on the first day of January, 1910. The leased
premises consist of 414 acres of ground bordering on the
Arkansas River on the one side and the right-of-way
of a railroad on the other. The lease contemplated that
a switeh track should be laid on the premises to connect
with the railroad above referred to, and that the sand
was to be excavated from the bed of the Arkansas River.
In one clause of the lease, there was an agreement that
the 414 acres of land was valued at $7,500 and that the
lessee agreed to pay six per cent. of that value, amount-
ing to $450 a year, payable monthly in advance during
the continuance of the lease, at the rate of $37.50 per
month. The lessee also agreed to pay as part of the
rent all taxes on the leased premises. The lease ex-
pressly provided that it was for a period of ten years
from the first day of January, 1910, to the last day of
December, 1919. The lease also contained a provision
that it might be extended for a further period of ten
years under the same terms and conditions except that
it contained a clause looking to an appraisal of the prop-
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erty and for fixing the rental at six per cent. of its ap-
praised value for the extended period. This rental was
also to be payable in advance. The lease further pro-
vided that the parties should share equally in the making
of said appraisal, and that the lease might be extended
as many times as the lessee or assigns should desire, not
to exceed in all ninety years, each extension being for a
period of ten years, and that new appraisals as specified
in the lease should be made at the time of each exten-
sion. The lease contained a clause that, in case the lessee
wished to extend the lease, he should give thirty days’
notice in writing before the expiration thereof to the
lessor that he desired such extension and name in said
notice an appraiser who should act for him in appraising
the property. Then provision is made for the lessor
to appoint an appraiser within ten days thereafter. When
the lease expired, all buildings and fixtures were to be-
come the property of the lessor, but the lessee might
remove the machinery.

The lease was originally executed by the Riverside
Land Company to Mord Roberts. On July 16, 1916,
Roberts assigned said lease to the Southern Sand Com-
pany. In 1924 that company by A. C. Butterworth, its
president, assigned the lease to the Southern Material &
Construction Company. In 1926, the latter company as-
signed it to appellee, Big Rock Stone & Material Com-
pany, which is now in possession of the leased property.
No written or verbal notice was given by the lessee prior
to the expiration of the original term on December 31,
1919, of an intention to exercise the option for an exten-
sion of the lease for an additional period of ten years.

The Southern Sand Company, as assignee of the
original lessee, was in possession of the leased premises
and remained in possession thereafter, continuing to pay
the original monthly rental of $37.50 per month, and
nothing was said or done by either party about the matter
until sometime in December, 1920. At that time A. C.
Butterworth, president of the Southern Sand Company,



1064 Riversipe Laxp Compaxny v. Bie Rock [183 °

Stoxe & MarEriaL CoMPANY.
spoke to Moorhead Wright, secretary of appellant com-
pany, with regard to an extension of the lease. He told
Wright that he had not examined the lease closely, and
did not know that its terms expired on the last day of
December, 1919. This conversation occurrved at a club
house of which they both were members, and Wright
told Butterworth to write him a letter in regard to the
matter. Butterworth wrote him a letter dated Decem-
ber 18; 1920, to the effect that the Southcrn Sand Com-
pany desired an extension of the lease and suggested a
rental of $40 per month, instead of $37.50, which was
being paid at that time. The matter dragged along by
proposals and counter proposals from the parties until
the latter part of the year 1921. At that time appellant
had received a proposition from other parties to rent the
property at $75 per month. The directors of appellant
company except Wright believed that the lease had ex-
pired. At the suggestion of Wright, however, it was
agreed that the Southern Sand Company, being in pog-
session, should first be given the refusal at that price.
Wright notified Butterworth that the rent would he $75
per month thereafter. This increase in rent was accept-
able to the Southern Sand Company; and beginning on
January 1, 1922, that company began paying rent at $75
per month, which was continued by its assigns until the
first of January, 1930.

At the end of this extension period, written notice
was given as prescribed by the lease that the lessec
desired a second ten-year extension of the lease from
January 1, 1930, according to the provision of the lease
and designated an appraiser to act for it, On December -
3, 1929, appellant replied to appellee, who was then in
possession of the lease by assignment, that the lease had
expired long since, and that appellee and its predecessors
in title had been occupying the property on a month to
month rental basis since the first of January, 1920. Other
facts relating to this branch of the case will he stated
or referred to in the opinion.
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The chancellor found the issues in favor of appellee,
and it was decreed that appellant should be enjoined
from interfering with the quiet enjoyment of appellee
under the lease including its right to such extended period”
from January 1, 1930, to January 1, 1940; and it was
decreed further that the rate of monthly rental for the
extended period should be fixed as provided in the lease.
The case is here on appeal.

Fraventhal, Sheririll & Johnson and Donham & Fulk,
for appellant.

Rose; Hemwngway, Cantrell & Loughborough, for
appellee. )

Harr, C. J., (after stating the facts). Counsel for
appellant seck a reversal of the decree under the common-
law rule adhered to by this court that a tenant under a
lease for a term of years by holding over at the end of
the term without any new agreement, and paving rent
according to the terms of the lease, which has been ac-
cepted by the lessor, becomes a tenant from vear to year.
Belding v. Texas Produce Co., 61 Ark. 377, 33 S. W, 421;
Lamew v. Townsend, 147 Ark. 282, 227 S. W. 593; and
Jonesboro Trust Co. v. Harbough, 155 Ark. 416, 244
S. W. 455.

We do not think the principle of law announced in
these cases has any application under the terms of the
lease under consideration. In these cases the leases were
for a fixed term, and contained no provision looking to
their renewal or the extension of their term. Here the
parties provided for the continuance of the lease upon
the compliance with certain conditions preseribed therein.
This distinction is expressly recognized in Lamew v.
Townsend, supra.

This court has also recognized that there is a differ-
ence between a stipulation for the renewal of a lease and
one for its extension. The reason is that where a renewal
1s provided for, a new lease should be executed or at
least the lessee should do everything required of him to
procure the-execution of a new one so that the failure of
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the lessor to execute a new lease would work an estoppel
against him. In the case of an extension clause, the exe-
cution of a new lease is not necessary, and the parties
continue under the provisions of the original lease by
complying with the extension agreement. Neal v. Harris,
140 Ark. 619, 216 S. W. 6; and Keith v. McGregor, 163
Ark. 203, 259 S. W. 725. Other cases recognizing and
upholding this principle by this court might be cited,
but the question is so well-settled in this State that we
deem it unnecessary to do so.

Counsel for both parties in this case have called our
attention to numerous decisions of courts of last resort
of other States upon the question, but for the same reason
we do not deem it necessary to cite or review them. Most
of them may be found under the case notes to 29 L. R. A.
(N.S.) 174, and 64 A. L. R. 316.

Where no notice of extension to be given by the
lessee is provided for in the lease itself, the lessee, by
retaining possession of the premises after the expiration
of the terms of the lease, will be deemed to have elected
to renew or extend it according to the terms of the lease.
Hays v. Goldman, 71 Ark. 251, 72 S. W. 563. 4

Where a lease provides that the lessee shall have
the privilege of renewing the lease or extending its pro-
visions upon giving notice for a certain length of time
before the termination of the lease, the giving of such
notice constitutes a condition precedent, upon the non-
performance of which the right of renewal or extension
of the lease may be forfeited. Bluthenthal v. Atkinson,
93 Ark. 252, 124 S. W. 510. That case also holds that,
where the form of the notice is not prescribed in the lease,
it may be given verbally. The court also expressly recog-
nized in that case, although the giving of the notice was
a condition precedent, it might be waived by the parties.
The court held that under the facts of that particular
case, however, there was no waiver.

In an extensive case note to 64 A. L. R. 316, it is
said that the general rule is that where a lessee, having



ARK.] Riversioe Laxp Company v. Bie Rock 1067
Stone & MareriaL Compaxy.
a privilege of extending the lease, holds over, even with-
out any notice to the lessor of his election to extend the
lease for a further term, his holding over constitutes an
election so to extend, and he is entitled as against the
lessor to hold for a further term. Among the cases cited
in support of the rule is Lamew v. Townsend, 147 Ark.
282, 227 S. W. 593. To the same effect see 16 R. C. L. 894.

In the case at bar, the lease prescribed as a condition
precedent to the exercise of the right by the lessee to ex-
tend the lease the giving of notice in writing within a
specified time before the expiration of the first term of
the lease, and such condition must be complied with or
it must be waived by the lessor. There is no contention
in the present case that this condition was complied with;
but it is strongly insisted that the compliance with such
condition was waived by the lessor, Other cases holding
that provisions of this sort with regard to the giving
notice for the extension of the lease may be waived by
the parties are the following: Kramer v. Cook, 7 Gray
(Mass.) 550; Long v. Stafford, 103 N. Y. 274, 8 N. E. 522;
and Probst v. Rochester Steam Laundry Co., (New York)
64 N. E. 504.

It is plain from reading the case of Bluthenthal v.
Atkwmson, 93 Ark. 252, 124 S. W. 510, that where the
lease provides that the tenant must give notice of his
intention to renew or extend the lease, a failure to give
such notice within the required time will justify the
landlord in treating the lease as not extended or renewed.
It is equally plain from the opinion in that case that
the lessor may waive such notice, and that he will be
treated as having done so where the facts warrant it.

Bearing in mind these settled principles of law, we
now come to the question whether the chancery court was
justified in finding under the faets that the written notice
for an extension of the lease was waived by the parties.
Under the provisions of the lease, the parties contem-
plated that the term of ten years provided in the lease
might be extended by repeated exercise of the power
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given by the lease until the whole term amounted to

ninety years. It is true that no notice in writing was given

by the lessee under the terms of the lease before the ex-

piration of the first term. It is equally certain that the

parties contemplated an extension of the lease.

The business to he carried on upon the leased
premises was that of excavating sand from the bed of the
Arkansas River, storing it in bins, and shipping it over
the tracks of an adjacent railroad. The leased premises
only contained 414 acres of land. This was sufficient for
the purpose. The sand is taken from the bed of the Ark-
ansas River by extensive machinery erected for that
purpose, stored in the bins on the leased premises, and
then carried by switch tracks on the leased ground to
the right-of-way of an adjacent railroad.

The original lessee was Mord Roberts, who, pursuant
to a provision of the lease, assigned it to a corporation
of which A. C. Butterworth was president. The latter
gave as an excuse for not complying with the provisions
of the lease as to notice that he thought from what
Roberts had told him that the lease was for ninety vears,
and that the provision only related to the appraisal which
fixed the rental value of the property. In any event his
company continued the operation of the plant after the
expiration of the first ten-vear period and continued to
pay the rent under the terms of the original lease. This
showed that the lessee expected to extend the lease under
its terms; for he will be presumed to have known what the
provisions of the lease were. On the other hand, the fact
that the lessor accepted the rent knowing that the lease
had ‘a clause looking to an extension of its provisions
under certain terms tended to show that it did not intend
to assert its right of forfeiture but waived its right to
declare the lease at an end.

This view is made manifest by the conduct of the
parties. Tt seems that Butterworth had charge of the
matter for appellee and Wright for appellant. Butter-
worth approached Wright about the matter at a club -
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house of which they both were members. They continued
to negotiate about the extension of the lease gemerally
with regard to the new rental for more than a year after
they first took up the matter. Wright told Butterworth
that his company had been offered a rental of $75 a
month. During the latter part of 1921, Butterworth ac-
cepted this proposal for the new rent for the halance of
the second ten-year period. Thereafter, he continued to
pay rent in that amount, and appellant continued to
accept it for the balance of the second ten-year period.
The question of the lease being terminated at the end of
the first ten-year period did not come up again until
appellee gave the notice for a second extension near the
end of the second ten-year period. This of itself showed
that the parties considerved that the lease had been ex-
tended by fixing a new monthly rental contract to begin
in January, 1922. It will be remembered that the lease
expressly provided for an extension of the term for suc-
cessive ten-year periods until the full term of ninety years
was reached by giving the written notice and appointing
appraisers to fix the rental value for the new extension
period.

Butterworth testified that Wright agreed to an ex-
tension of the lease at a monthly rental of $75 per month
in advance beginning from the first day of January, 1922.
Wright also testified that he thought this new rental was
for an extended time of the lease. He was asked the
specific question if it was for the remaining period or
the next ten-year term, and replied, ‘‘Yes.”” It is true
that the two remaining directors of appellant company
testified that they considered that the lease had expired
at the end of the first ten-year period when the lessee
failed to give the written notice, but it does not appear
that they ever acted upon this conclusion or notified the
lessee that such construetion would be put into effect.
They admitted that Wright had authority to act for the
lessor and that he did do so. It was plain from the tes-
timony of Wright that appellant did not intend to declare
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the lease forfeited because of the failure of the lessee

to give the required notice, but that it intended to waive

the giving of such notice and actually did so by agree-

ing to the advancement and accepting it for the balance

of the second ten-year period.

Butterworth testified that, relying npon ‘rhls, appel-
lee after the beginning of the year 1922 made improve-
ments upon the leased premises of the estimated value of
$40,000, which it would not have done had it understood
that it was continuing under a month to month or year
to year rental. It is true that the main value of the im-
provements was machinery which appellee had a right
to remove when its lease expired, but a considerable
amount of it was expended in erecting bins and other
buildings which would necessarily have to be left on the
leased premise. Then too, according to the testimony of
Butterworth, which is not attempted to be disputed, the
machinery would not be of much value as second-hand
machinery. It could only be used in the operation of
plants of this sort, and the situation of the ground at
that point with relation to the Arkansas River and to
an adjacent railroad made it valuable for the purpose
for which it was used. Another site equally favorable
for the purpose would have to be secured before the
machinery could be used by appellee. In any event,
according to the testimony of Butterworth, which was
not attempted to be disputed, improvements of the esti-
mated value of $40,000, would be practically lost to ap-
pellee if the lease should be construed to be terminated
at the end of the first ten-year period. Appellant under
the circumstances must have known that these improve-
ments were contemplated, and that they were actually
made by appellee after the advanced rental was fixed
upon, and appellee commenced to pay 1t in advance upon
the first day of each month.

When we consider that the lease itself contem-
plated successive extensions of the ten-year period upon
the fixing of a new rental at the end of each period, and,
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that the amount of that new rental was fixed in pursuance
of the terms of the lease, we are of the opinion that these
facts, considered in connection with the surrounding cir-
cumstances, warranted the chancellor in finding that the
notice in writing required to be given was waived by the
lessor. Therefore, the decree will be affirmed.



